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CURRENT EVENTS. 





CHAMPERTY —ConpDiITIONAL FeEs.—A few 
days ago we encountered in one of the Re- 
porters a decision by the Supreme Judicial 
Court of Massachusetts. on the subject of 
champerty. The court reaffirmed the time- 
honored doctrine of the common law, by which 
a contract for legal services to be paid for in 
case of success in a share of the money or 
property recovered was held to be contrary 
to public policy and void. 

The case was neither rich nor rare, nor 
new nor strange, but it set us to thinking 
upon the subject of champerty and its cor- 
relative conditional fees for legal services. 
The common law rule on this subject has 
been variously interpreted by different couris 
and modified by legislation in many States. 
We do not at present propose to consider any 
question arising out of the existing state of 
the law on the subject, but confine ourselves 
to the question whether public policy requires 
that there should be any legal limitation upon 
‘‘free trade’’ in professional services. 

In favor of perfect freedom of contract be- 
tween counsel and client it may be urged that 
there are many poor, ignorant an improvident 
people who have good, or at least fairly plaus- 
ible causes of action against rich and power- 
ful adversaries, and that they lose their rights 
or are debarred from a hearing upon them 
by a rule of law which denies to them the 
indispensable assistance of counsel, except 
upon the condition precedent that they pay 
or secure the honorarium. In most of the 
States the law permits poor people to sue in 
forma pauperis, and puts upon the officers of 
the court the hazard of losing their fees if the 
suit should be unsuccessful. It compels the 
officers to do their work in such cases whether 
they are ever paid or not, but will not compel 
or even permit counsel to do the very same 
thing. If it be said that the withdrawal of 
all restrictions upon perfect freedom in this 
respect would be to open the flood-gates of 
litigation and crowd the do-kets of the courts 
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with trivial and futile suits, ‘‘brought ‘‘upon 
the chances’’ by lawyers who have nothing 
else to do, the answer is that these evils, so 
far as they are not imaginary, will cure them- 
selves, that the time and labor of every law- 
yer are worth something, and that there are 
limits to the enterprise of even the most 
hopeful. 

On the other hand, in favor of the ancient 
rule, it may be said that the experience of 
centuries has proved it to be salutary in re- 
stricting litigation within appropriate limits. 
It may well be argued that the honor of the 
profession is concerned in preserving its 
weaker brethren from the temptations grow- 
ing out of absolute impunity in hard dealing 
and oppression. It may be further said that 
while the better element, the great mass of 
the profession, need no punitive or restrictive 
sanction to deter them from dishonorable 
courses, there are many men who will regard 
no restraints except those of positive law, 
and for such it is well that the way of the 
transgressor should be made hard. 

While it is true that there do exist limits to 
the enterprise of the unscrupulous of the pro- 
fession, it must be admitted that those limits 
are very indefinite, and if the fences were all 
down it would be difficult to locate the pre- 
cise ultimate thule of impossibility to which 
hope and greed would not carry the indefati- 
gable shyster, as eager to persuade a client 
to bring an action as his prototype commem- 
orated in Hudibras— 

‘ Sir,” quoth the lawyer, “not to flatter ye, 
You have as good and fair a battery 
As heart could wish and would not shame 
The proudest man on earth to claim.” 

We have, we think, fairly stated points on 
both sides of this question, and our own 
opinion is that the weight of argument is in 
favor of the old rule, and that the tone of the 
profession may well be conserved by those 
ancient restrictions which tend to exclude 
from the minds of practitioners all considera- 
tion of speculation, of hazard, of personal 
gain or loss in the discharge of their profes- 
sional duties. 





INTERNATIONAL Law—TuHE Crvit Status or 
Foreicners.—At the twelfth annual meeting 
of the Institute of International Law, re- 
cently held at Lausanne, in Switzerland, a 
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number of important and int2resting ques- 
tions were discussed, which are very worthy 
of consideration in this country. Among 
these may be noted the civil status of foreign- 
ers resident, sojourning or transacting busi- 
ness in a country other than their own, and 
the civil rights acquired, and liabilities in- 
curred, by their relations or connection with 
such foreign country. 

The civil status of foreigners and the rights 
and privileges dependent upon that status are 
in most of the nations of the earth controlled 
by two principles, or more properly perhaps, 
by two facts: domicile and nationality. In 
the United States, in England, Germany, 
Austria and other countries the dominant fact 
controlling the legal status of foreigners and 
the civil rights dependent upon it is the dom- 
icile of the party. In France, Italy, Switzer- 
land and elsewhere the controlling idea is 
nationality. In those countries the fact of 
domicile has no effect on the rights of the 
foreigner. An Englishman in France is an 
Englishman, whether he is a bird of passage 
or a resident of twenty years’ standing, and 
his rights are the same whether he is one or 
the other. The rule has one great advantage, 
it is simple; it presents but one question, 
and that a question of fact, 7. e., foreigner 
or native. Under the English, American and 
German rule there is added to this question 
of fact a question of intention: whether the 
foreigner has the animus manendi, the inten- 
tion of remaining in the country. Of course 
there is always, whenever that question be- 
comes a practical one in actual litigation, 
much difficulty in making proof of intention, 
and much uncertainty in the result. Inten- 
tion must be proved by circumstantial evi- 
dence, by acts and declarations liable to be 
rebutted by adverse acts and declarations. 
Complicated lawsuits may well grow out of 
the rule that domicile is the test of the civil 
status of a foreigner. There was a recent 
case in which important property rights de- 
pended upon the civil status of a native of 
Geneva who had lived for fifty years in En- 
gland. He had always claimed to be a citizen 
of Geneva and had expressly refused to be- 
come by act of parliament a naturalized Eng- 
lish subject. The matter was the occasion 
of a long lawsuit, involving many questions 
of evidence and much contradictory testi- 
mony. How it resulted is immaterial in this 





connection, but the fact of the existence of 
the litigation is a potent argument against 
the rule of law under which it became not 
only possible, but necessary. 

Under the rule of nationality such ques- 
tions could not arise nor control the disposi- 
tion of property, or construction or effect of 
contracts ; there being but a single question, 
and that a question of fact and not of inten- 
tion, it could be disposed of with infinitely 
less difficulty. The nationality could be 
proved by the evidence of nativity prescribed 
in the country of the party’s birth, either by 
baptism certificate or otherwise, as the law 
might be; or if there should be a question of 
naturalization the solution of that would only 
require proof by matter of record. 

For once we think that our country and 
our mother country are in the wrong and 
that ‘‘they do these things much better in 
France.’’ In our judgment all aliens, whether 
merely transient or domiciled, should stand 
upon an equal footing, so far as regards civil 
rights and liabilities. Unless a foreigner has 
sufficient interest in our country to induce 
him to avail himself of our liberal laws of 
naturalization, he should not be admitted to 
any privilege which is not guaranteed to 
other sojourners. 











NOTES OF RECENT DECISIONS. 





NEGLIGENCE — ConTRIBUTORY NEGLIGENCE 
—Inrancy. —The Supreme Court of New 
Hampshire has, in a recent case,! found it 
necessary to decide that the injury to an in- 
fant of tender years, caused by the negligence 
of the defendant, furnishes the infant with a 
good cause of action against the defendant, 
notwithstanding the antecedent contributory 
negligence of the infant’s parents. The facts 
were that the defendant was driving in a car- 
riage along the streets of a town and drove 
over and injured the plaintiff, who was an 
infant of tender years, playing in the street 
in company with other children. In the court 
below there was a judgment for the defend- 
ant, which, upon exceptions, was reversed, 
the court saying: 

‘‘The plaintiff would be entitled to dam- 


1 Bisaillon v. Blood, 8S. C. N. H., July 19, 1888; 15 
Atl. Rep. 147. 
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ages for the defendant’s negligent injury to 
his property similarly exposed to danger by 
the carelessness of his guardian.” An infant 
of such tender years as to be incapable of 
exercising care is not less under the protec- 
tion of the law than his chattel. The previ- 
ous negligence of the plaintiff’s parents was 
immaterial. The only question for the jury 
was whether the defendant, by the exercise 
of ordinary care, could have prevented the 
injury. If she could not, she was without 
fault, and is not liable; if she could, she is 
liable whether the plaintiff was in the street 
by reason of or without his parents’ negli- 
gence. In cases of this character, where an 
irresponsible child or an idiot is by the negli- 
gence of the parent or guardian exposed to 
peril without an attendant, or where a chattel 
is in like manner placed by the owner in a 
dangerous position, and either is injured by 
the act of a ‘voluntary agent, present and 
acting at the time,’® the question of contrib- 
utory negligence is not involved. The only 
question is whether the defendant, by ordi- 
nary care, could or could not have prevented 
the injury.’’* 

2 Davies v. Mann, 10 Mees. & W. 546; Smith v. Rail- 
road Co., 35 N. H. 366, 367; Giles v. Railroad Co., 55 
N. H. 555. 

3 State v. Railroad Co., 52 N. H. 528, 557. 


4TIron & Smelting Co. v. Railroad Co., 62 N. H. —, 
and cases cited. 





Equity — InsyuncTION—EmINENT Domain— 
ConpDEMNATION.—The Supreme Court of Ala- 
bama in a recent case! had occasion to de- 
cide a question which strikes us as novel, if 
not unprecedent. The facts were that the 
defendant, a railroad company, having al- 
ready a right of way over the lands of the 
plaintiff and operating a railroad upon it, 
applied to the proper probate court for an 
order to condemn other lands of the same 
defendant, under the right of eminent do- 
main, as another right of way. Accordingly, 
commissioners were appointed, who con- 
demned the strip of land desired by the de- 
fendant and awarded compensation to the 
plaintiff. He, however, was not satisfied 
with the award, but instead of taking an ap- 
peal from the decision, filed a bill in equity, 


1 Cooper v. Anniston, etc. Co.,8. C. Ala., July 26, 
1888; 4 South. Rep. 689. 





praying that the railroad company should be 
enjoined from proceeding further to subject 
his land to condemnation, and alleging, among 
other things, that errors of law were commit- 
ted in the probate court proceeding which 
authorize the interference of a court of 
equity. The supreme court, however, held 
otherwise, saying: 

‘If any errors of law were committed fn 
the condemnation proceedings alleged to have 
been had in this case, they should have been 
taken advantage of before the probate judge, 
or, on the appeal to the circuit court, if they 
had not been waived by the course pursued 
in the primary trial. Such errors furnish no 
ground whatever for equitable interference.’ 
Nor is there anything in the objection that, 
having once obtained a right of way, the rail- 
road company is bound to adhere to it, and 
cannot proceed for a further condemnation. 
The power is continuous, and co-extensive 
with the wants of the corporation. It should 
be a clear case of abuse, to justify withhold- 
ing relief on the ground that the easement 
asked for is not necessary to the successful 
operation of the railroad.* The amended bill 
charges that the railroad company is insolv- 
ent, and will not be able to meet and pay the 
increased damages, should such be awarded 
in the circuit court, to which the case has 
been appealed. The land-holder, complain- 
ant in this bill, has ample means for enforc- 
ing any damages he may recover. He has a 
lien in the nature of that of a vendor, on the 
property taken, enhanced in value by the 
improvements to be put upon it; and, if the 
payment be withheld, the chancery court, by 
a restraining order, may compel payment as 
a condition of further enjoyment of the ease- 
ment. The case of Browning v. Railroad Co.’ 
was, in its facts, very like the present one, and 
an injunction was awarded in that case. The 
ruling, however, was put on the ground that, 
under their system, the appeal suspended and 


2 Mills on Em. Dom. § 323; Ewing v. City of St. 
Louis, 5 Wall. 413; Secombe v. Railroad Co., 23 Wall. 
108. 

$1 Ror. R. R. 274, et seq.; Railroad Co. v. Wilson, 17 
Til. 123; Fisher v. Railroad Co., 104 Ill. 328; Smith y. 
Railroad Co., 105 Ill. 511; Railroad Co. v. Devaney, 42 
Miss. 55; Railroad Co. v. Railroad Co., 26 Kan. 669; 
Railroad Co. v. Lovejoy, 8 Nev. 100. 

4 Hooper v. Railroad Co., 69 Ala. 529; Railroad Co. 
v. Jones, 68 Ala. 48; 70 Ala. 227; Thornton y. Railroad 
Co., 84 Ala. 109. 

54N. J. Eq. 47. 
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superseded the judgment of condemnation, 
and with it the judgment in favor of the land- 
owner for the assessed damages. Our stat- 
ute is entirely different. If the railroad 
company deposits with the probate judge the 
amount of the award and the costs of the 
commission, the appeal in nowise hinders or 
impedes work on the condemned property. 
The deposit was made in this case. The 
present bill is without equity, and the injunc- 
tion was rightly dissolved. Affirmed.’’ 


6 Code 1876, § 1839. 








REASONABLE TIME. 





§ 1. Early Conception of Reasonable Time 
as a Question of Law.—The old judges, with 
a veneration for the common law which was 
not surpassed by the veneration which the 
bishops had for the Holy Scriptures, held 
that reasonable time was a question of law, 
and ascribed this fantastic reason for their 
conclusion: ‘‘For what is contrary to reason 
cannot be consonant to law, which is founded 
on reason; and therefore the reasonableness 
in these and the like cases depends onthe law 
and is to be decided by the judges.’’! An 
examination of some of the old cases would 
lead to the conclusion that the judges took 
it upon themselves to decide what was rea- 
sonable in many instances where the decision 
would now be left to the jury. Thus, in one 
case, the court on a demurrer, took it upon 
themselves to determine what was proper and 
necessary apparel for the defendant, who 
was an infant and gentleman of the chamber 
to the Earl of Essex.? They accordingly 
established, by judicial legislation, what was 
a reasonable time for extending the privilege 


1 Willes, C. J., in Bell v. Wardell, Willes, 204. This 
reasonable time shall be adjudged by the discretion of 
the justices before whom the cause dependeth; and so 
it is of reasonable fines, custom and services, upon the 
true state of the case depending before them: for 
reasonableness in these cases belongeth to the knowl- 
edge of the law, and therefore to be decided by the 
justices. Quam longum esse debet non definitur in 
jure, sed pendet ex discetione in justitiariorum. And 
this being said of time, the like may be said of things 
incertaine, which ought to be reasonable; for nothing 
that is contrary to reason is consonant to law.” Co. 
Litt. 56d. 

2 Makerell v. Bachelor, cited Willes, 204. See also 
Hobart v. Hammond, Cro. Jac. 204; Stodden v. Harvey, 

ro. Eliz. 583. 





of a member of parliament against arrest on 
civil process—making it forty days before 
and forty days after a meeting of parlia- 
ment ;* what was a reasonable time for set- 
ting out the tithe of a crop to enable the tithe 
owner to compare the portion set out with the 
portion remaining ;* what was a reasonable 
time, during the day of performance of a 
contract, for tendering performance—holding 
that the party making the tender must find 
the other party at his peril, if anywhere 
within the four seas, and must make the ten- 
der a sufficient time before midnight to enable 
him to count the money or inspect the goods ;° 
what was a reasonable notice to quit in case 
of a yearly tenancy—holding from yearbook 
times,® that six months’ notice must be given.’ 
What was a reasonable notice of an intent to 
put an end to the relation of master and serv- 
ant,in case of a menial servant—holding 
that either party must give the other a 
month’s notice or a month’s wages;* what 
was a reasonable time for an executor to re- 


8 Goudy v. Duncombe, 1 Exch. 430; ReAnglo-French 
Co-operative Society, 14 Ch. Div. 533. 

4 Bell v. Wardell, Willes, 202. 

5 Startup v. McDonald, 6 M. & G. 593. (Baron Parke 
reviewing the old authorities, and Lord Denman, C. 
J., dissenting). 

6 Year b. 18 Hen. VII 15b. 16. 

7 Doe v. Spence, 6 East, 120, 123; Doe v. Snowdon, 2 
W. Bl. 1224; Doe v. Rhodes, 11 Mees. & W. 600. The 
subject is now regulated by statute in England (Stat. 
46 & 47 Vict. chap. 61 §54) and has long been so regu- 
lated in most American jurisdictions. ‘ 

8 Erle, C.J., in Nicoll v. Greaves, 17 Com. Bench (N. 
8.), 27, 33; s c.,33 L. J. (C. P.) 259. This rule applied 
only to menial servants, and as to who were menial 
servants within the rule, see Nowlan v. Ablett, 2 
Cromp. Mees. & R. 54; 8. c., 5 Tyrwh. 709; Johnson 
v. Blenkensopp, 5Jur. 870; Nicoll v. Greaves, supra. 
Lilley v. Elwin, 11 Ad. & El. (N. 8.), 742; Todd v. 
Kerrich, 8 Exch. 151; Lawler v. Linden, L. R. 10 C. L. 
188; Fawcett v. Cash, 5. Barn. & Adolph. 904; Rex v. 
Worfield, 5 T. R. 508; Rex v. St. Andrew, 8 Barn & 
Cres. 679; Reg. v. Pilkington, 5 Ad. & El. (N. 8.) 662; 
Baxter v. Nurse,# Man. & G. 939; Beeston v. Collyer, 
4 Bing, 309, 313; Turner v. Mason, 14 Mees & W. 116. 
It is also said by Taylor: ‘‘In the case of clerks, ware- 
housemen, travelers, editors, reporters, actors, ushers, 
governesses, and the like, the law raises no inflexible 
presumption of an indefeasible yearly hiring, from the 
mere fact of a hiring for an indefinite period; but in 
all such cases the jury must determine the question 
for themselves, after weighing all the circumstances 
proved, and ascertaining, if possible, what usage pre- 
vails in the particular business or employment to 
which the hiring relates.” 1 Tayl. Ev. (8th Eng. ed.), 
§ 177, citing Baxter v. Nurse, 6 Man. & G. 935; 8. C.,1 
Car. & K. 10; Holeraft v. Barber, 1 Car. & K. 4; Todd 
v. Kerrick, 8 Exch. 151; Parker v. Ibbetson, 4 Com. 
Bench (N. S.) 348; Fairman v. Oakford, 5 Hurl. & N. 
635. 
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move goods from the mansion of the testator 
—holding that it was a question of law, ad- 
dressing itself to the discretion of the judge, 
under the circumstances of the case.° 

§ 2. In Questions Arising in the Course of 
Judicial Administration. —'There was better 
reason for the judges taking to themselves 
the office of deciding what was reasonable in 
question arising in the course of judicial ad- 
ministration; for here the judge was an ex- 
pert, and the juror was not. It was, there- 
fore, well enough that the judge decided 
whether a creditor had countermanded an 
order for the arrest of his debtor within a 
reasonable time,’’ or whether the sheriff had 
conveyed a debtor, arrested under a capias 
ad satisfaciendum, to jail within a reasonable 
or convenient time.’ And yet, by that 
singular inconsistency which everywhere 
marks the devious tracks of that judicial leg- 
islation which has built up our common law, 
we find that it has been decided that the neg- 
ligence of an attorney or solicitor is a question 
of fact for the jury; ” and that it is for a 
jury to decide, whether costs have been taxed 
within a reasonable time after the making of 
an agreement that they should be taxed; ™ 
whether an award has been made within a 
reasonable time after submission; and 

- whether a person, arrested on a charge of 

crime, has been detained in custody an un- 
reasonable time before being brought before 
a magistrate. On the other hand, what is a 
reasonable time for forbearance in bringing a 
suit on a demand, such as to furnish a con- 
sideration for an agreement of forbearance 
and discharge the obligation of a surety to 
pay the debt, had been in like manner ruled 
as a question of law." 

9 Co. Litt. 560. 

10 Scheibel v. Fairbain, 1; Bos. & Pul. 388. 

11 Benton v. Sutton, 1 Bos. & P. 24, 28 per Heath, J. 

12 Baikie v. Chandless, 3 Camp. 19, per Ld. Ellen- 
borough; Godefroy yv. Dalton, 6 Bing. 460, 466; Shil- 
avak v. Passman, 7 Car. & P. 289; Hunter v. Caldwell, 
10 Ad. & El. (N. 8S.) 68; Reece v. Righy,4 Barn. & 
Ald. 202. 

13 Burton v. Griffiths, 11 Mees. & W. 817, 824. 

14 Haywood v. Harmon, 17 Ill. 477, 480. 

1s Beckwith v. Philby, 6 Barn. & Cres. 635, 638, per 
Lord Tenterden, C. J. So the question whether a 
prisoner has been held an unreasonable time for re- 
examination, seems to be regarded as a mixed ques- 
tion of law and fact in England and Ireland. (See 
Davis v. Capper, 10 Barn. & Cr. 28; s. c.,5 Man. & Ry 
53; s. c. 4 Car. & P. 194; Cave v. Mountain, 1 Man. & 
G. 260; s. C., 1 Scott (N. R.), 132; Gillman v. Connor, 


2Jebb & Symes, 210.), though in Ireland it is now 
regulated by statute. Tayl. Ev. (Sth Eng. ed.), § 35. 





§ 3. In Questions relating to Commercial 
Paper.—There was also much reason for the 
efforts of the judges to determine, without 
the aid of juries, what was reasonable time 
in respect of the presentment of commercial 
paper for acceptance or payment and the giv- 
ing of notice to drawers or indorsers in the 
case of non-acceptance or non-payment; 
since, in the sense of a statutory rule, which 
has now happily been enacted in England,” 
but which remains unenacted in most Ameri- 
can jurisdictions—it was highly important to 
commerce that the subject should be gov- 
erned, as far as possible, by fixed and defi- 
nite legal rules. Accordingly, without the 
aid of statute, it became for the most part 
settled, in England and in America, that what 
was a reasonable time for the presentment of 
commercial paper,’ including sight drafts,” 
demand notes,” and including the question 
of reasonable hours for making such present- 
ment,”! and also what is reasonable notice to 
a drawer and indorser of non-acceptance or 
non-payment,” was a question of law for the 


16 Glasscock v. Glasscock, 66 Mo. 627,630. See, on 
this question 1 Chit. Con. 35, 36; Glasscock v. Glass- 
cock, 66 Mo. 627, 600; Mete. Contr. 174; Clark v. 
Russel, 3 Watts (Pa.) 213; Philips v. Sackford, Cro. 
Eliz. 455; Thorne v. Fuller, Cro. Jac. 397; Cawlin v. 
Cook, Latch, 15; Lonsdale v. Brown, 4 Wash. C. C. (U. 
8.), 151; Hamaker v. Eberly, 2 Binn. (Pa.), 506. 

17 Bills of Exchange Act 1882 (45 & 46 Vict. chap. 61. 
§ 49 subsec. 12). 

18 Crawford vy. Berry, 6 Gill & J. (Md.), 63, 70; 
Brooks vy. Elgin, 6 Gill (Md.), 254, 260. 

19 Prescott Bank v. Cavelry, 7 Gray (Mass.), 217; 
Aymar v. Beers, 7 Cow. (N. Y.) 705; s. c., 17 Am. 
Dec. 588; Mohawk Bank v. Broderick, 10 Wend. (N. 
Y.) 304; Gough v. Staats, 13 Wend. (N. Y.) 549; Dyas 
v. Hanson, 14 Mo. App. 363. 

20 Thurston v. M’Known, 6 Mass. 428; Wethey y. 
Andrews, 3 Hill (N. Y.), 582; Agawam Bk. vy. Strever, 
18 N. Y. 502; s. c. 16 Barb. (N. Y.) 82. 

21 Parker v. Gordon, 7 East, 385; Elford v. Teed, 1 
Maule & S. 28; Wilkins v. Jadis, 2 Barn. & Adolph. 
188; Jameson v. Swinton, 2 Taunt. 224; Barclay y. 
Bailey 2 Camp. 527; Morgan v. Davison, 1 Stark. 114; 
Garnett v. Woodcock; 6 Maule & S. 44; s. c. 1 Stark. 
475. 

22 Tindal v. Brown, 1 T. R. 167; Hirschfield v. Smith, 
Harr. & Ruth. 284, 288, per Erle,C. J. 45; and 46 Vict., 
chap. 61, § 49, subsec. 12; Carroll v. Upton, 3 N. Y. 
272. Compare Hunt v. Maybee,7 N. Y. 266; Ricketts 
v. Pendleton, 14 Md. 321, 330; Etting v. Schulkill Bank, 
2 Pa. St. 355; Sherer v. Easton Bank, 33 Pa. St. 134, 
141; Watson v. Tarpley, 18 How (U.S.) 517. See also 
Bank of Columbia vy. Lawrence,1 Pet. (U.8.) 578; 
Dickins y. Beale, 10 Jd. 572; Rhett v. Poe, 2 How. (U. 
S.) 857; Camden v. Doremus, 3 Jd. 515; Harris v. 
Robinson, 4 Jd. 336; Lambert v. Ghiselin, 9 Jd. 552; 
and see the English decision cited in Rhett v. Poe 
supra. Townsend v. Lorain Bank, 2 Oh. St. 345; Dale 
v. Golds, 5 Barb. (N. Y.) 490; Reamer v. Downer, 23 





378 


THE CENTRAL LAW JOURNAL. 





No. 16 








court. But, even here the declaring of what 
was reasonable time sometimes escaped the 
efforts of the judges, and they were obliged 
to hold that what was reasonable time for 
presenting a Dill of exchange for acceptance 
was a question of fact for a jury, or at least 
a mixed question of law and fact, that is, a 
question of fact under proper instructions ; * 
and American courts have applied the same 
rule to the question of reasonable time in 
presenting sight drafts for payment ; * though 
the more widely prevailing view is to the con- 
trary, as above seen. Again, American 
courts have sometimes held that what is a 
reasonable time in presenting a demand note 
for payment, or a note in which the time of 


Wend. (N. Y.) 626; Brenger v. Wightman, 7 Watts & 
S. (Pa.) 266; Bank of Columbiav. Lawrence, 1 Pet. 
(U. 8.) 583. The following cases will show how the 
judges in England have decided this question: Stock- 
ton v. Collin, 7 Mees. & W. 515; Smith v. Mullett, 2 
Camp. 208, per Lord Elienborough; Hilton v. Fair- 
clough, Id. 633, per Lawrence, J.; Rowe v. Tipper, 13 
Com. Bench, 249, 256, per Maule, J.; Williams v. 
Smith, 2 Barn. & Ald. 496; Shelton v. Braithwaite, 7 
Mees & W. 436; Geill v. Jeremy; Mood & M. 61, per 
Lord Tenterden; Hawker v. Salter, 4 Bing. 716; s. c. 
1 Moore & P. 750; Bray v. Hadwen, 5 Maule & S. 68; 
Wright v. Shawcross, 2 Barn. & Ald. 501, note; Alex- 
ander v. Burchfield, 7 Man. & G. 1061, 1066; Haynes v. 
Birks, 3 Bos. & P. 599; Scott v. Lifford, 9, East, 347; s. 
C. at nisi prius, 1 Camp. 246; Langdale v. Trimmer, 15 


East, 291; Dobree v. Eastwood, 3 Car. & P. 
250. See, however Gladwell v. Turner, 39 L. 
J. Exch. 31; s. c., L. R. 5 Exch. 59; Chap- 


man v. Keane, 3 Ad. & El. 193; s. c., 4 Nev. & 
M. 607; Rickford v. Ridge 2 Camp. 537; Boddington v. 
Schlencker, 4 Barn. & Ad. 752; Moule v. Brown, 4 
Bing. N. C. 266. See Bailey v. Bodenham, 16 Com. B. 
(N. 8.) 288; s. c., 338 L. J. (C. P.) 252; Hopkins v. 
Ware, L. R. 4 Exch. 268; Hare v. Henty, 30 L. J. (C. 
P.) 302; s. c. 10 Com. Bench (N. S.), 65; Prideaux v. 
Criddle, L. R. 4. Q. B. 455; s. c., 38 L. J. (Q. B.) 232; 
8.C.,10 Best & Sm. 515; Robinson v. Hawksford, 9 
Ad. El. (N. 8.) 52; Serle v. Norton, 2 Mood. & Rob. 401; 
(and see note Jd. 404) ; Laws|v. Rand, 27, L.J.(C. P.) 76; 
8. C.,3 Com. Bench (N. S.), 442. See also Heywood 
v. Pickering, L. R. 9 Q. B. 428; s. c., 43 L. J. (Q. B.) 
145; Paul v. Joel,3 Hurl. & N. 455, 460; qualifying 
Solarte v. Palmer, 7 Bing. 530, and following Bailey v. 
v. Porter, 14 Mees. & W. 440. 

% Mullick v. Radakissen, 9 Moore P. C. 46; Mellish 
v. Rawdon, 9 Bing. 416, 421; Fry v. Hill, 7 Taunt. 397; 
See also Chartered & Mercantile Bank of India v. 
Dickson L. R. 3 P. C. 574, where the Privy Council, 
reviewing the evidence in a case which seems to have 
been tried without a jury, determined that the lapse of 
time from the 16th of February to the 14th of Decem- 
ber of the same year, in the case of a demand note, 
was not, under the circumstances, an unreasonable 
time for presenting it. See further Van Diemen’s 
Land Bank v. Victoria Bank, 40 L. J. (C. P.) 28. 

% Fugitt v. Nixon, 44 Mo. 295, opinion by Wagner, 
J.; Mohawk Bank v. Broderick, 13 Wend. (N. Y.) 187; 
Pheenix Ins. Co. v. Allen, 11 Mich. 501, 511. 





payment is not fixed, is a question of fact 
for a jury, under all the circumstances of 
the case. So whether there has been a 
waiver of notice, by a drawer or indorser, 
has, according to varying conceptions, been 
held a question of law,” or a question of 
fact.” 

§ 4. Reasonable Time for Performing Con- 
tracts. —For many years the tendency of 
American jurisprudence has been to enlarge 
the province of juries in dealing with ques- 
tions of fact, though in more recent times 
experience has proved that juries deal so un- 
reasonably with questions appealing to their 
sympathies, and in cases where wealthy indi- 
viduals or corporations are parties on one 
side and poor persons on the other, that the 
pendulum is perhaps swinging the other way. 
Still, it may be stated that it is a general rule 
of law, in cases outside of those which have 
just been considered, that what is reasonable 
time for performing a contract, where the 
time is not definitely fixed by the contract 
itself, is a question for a jury;* though 

2% Union Bank v. Ezell, 10 Humph. (Tenn.) 385; 
Tomlinson Carriage Co. v. Kinsella, 31 Conn. 269, 273; 
Barbour v. Fullerton, 36 Pa. St. 105, opinion by Read, 
J. Thecourt added: ‘‘The distinction between the 
two classes of cases is often a nice one, and is care- 
fully marked by Chief Justice Shaw in Wyman v. 
Adams, 12 Cush. (Mass.) 210.” In England the very 
sensible conclusion has been reached that the word 
‘‘“demand,”’ in such a note is synonymous with “‘re- 
quest,’’ and that the promise is therefore a promise to 
pay when requested to do so. Brooks v. Mitchell, 9 
Mees. & W. 15; Barough v. White, 4 Barn and Cress. 
825. But the American cases seem to hold that the 
undertaking of an indorser of such a noie is that he 
will be bound, provided the payee, without success, 
uses due dilligence to collect the same within a reas- 
onable time. Castle v. Candee, 16 Conn. 224; Lock- 
wood v. Crawford, 18 Conn. 361; Culver v. Parish. 21 
Conn. 408. 

2 Sherer v. Easton Bank, 33 Pa. St. 134, 141, per 
Strong, J.; Levy v. Peters, 9 Serg. & R. (Pa.) 125, 
128; Reed v. Wilkinson, MS., opinion of Mr. Justice 
Washington at Circuit (cited Whart. Dig. 87); Vaughn 
v. Fuller, 2 Strange, 1246; Duryee v. Dennison, 5 Johns. 
(N. Y.) 248; Trimble v. Thorne, 16 Johns. (N. Y.) 151; 
Miller v. Hackley, 5 Johns. (N. Y.) 375, 383; Crain v. 
Colwell, 8 Johns. (N. Y.) 384; Agan v. McManus, 11 
Johns. (N. Y.) 180; Donaldson v. Means, 4 Dall. (U. 
8.) 109; Rogers v. Stephens, 2 T. R. 713; Hospes v. 
Alder, 6 East, 16, n.; Lundie v. Robertson, 7 East, 231; 
Anson v. Bailey, Bul. N. P. 276; Whittaker v. Morris, 
Esp. Dig. 58; Wilkes v. Jacks, Peake N. P. Cas. 203; 
Porter v. Rayworth, 13 East, 417; Haddock v. Bury, 
MS. (cited 7 East, 236.); Ridgway v. Dey, 13 Pa. 
St. 208, 211; Williams v. Brobst, 10 Watts (Pa.), 111. 
Compare Foster v. Jurdison, 11 East, 104. 

2 Trimble v. Thorn, 16 Johns. (N. Y.) 152; Union 
Bank v. Magruder, 7 Pet. (U. S.), 287, 290. See 
Dan. Neg. Instr. § 1100. 

% Cocker v. Franklin &c. Co., 3Sumn. (U. 8.) 580° 
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where the parties have fixed the time by con- 
tract, it is of course a mere question of inter- 
pretation for the court,” and other cases are 
found where it has been regarded a question 
of law.” Thus, what is a reasonable time 
for a carrier to deliver goods is generally a 
question of fact ; *! and while reasonable time 
for making payment has been held a question 
for the court,” yet what is ‘‘an unreasonable 
and vexatious delay of payment,’’ under a 
statute, has been held a question of fact.* 
And it is believed that the more general rule 
is, that the time for the performance or the 
continuance of a contract, where it is not 
settled by the agreement itself, is a question 
for a jury, to be determined by parol evi- 
dence, showing as near as may be the real 
intent of the parties.* And the correspond- 
ing question, whether a given act was done 
or accepted in payment, performance or satis- 
faction of an obligation, is in general a ques- 
tion of intent, and consequently a question of 
fact for a jury; but there are cases which 
attempt to rule it as a question of law.® 


Ellis v. Thompson, 3 Mees. & W. 446; Evans v. Harde- 
man, 15 Tex. 480; Green v. Haines, 1 Hilt. (N. Y.) 
254; Hays v. Hays, 10 Rich. L. (S. C.) 419; Muilman, 
v. D’Eguino, 2 H. Bl. 565; Wilder v. Sprague, 50 Me. 
354; Murrell v. Whiting, 32 Ala. 55, 65; Steagall v. 
. McKellar, 20 Tex. 265. 

2 Luckhart v. Ogden, 30 Cal. 548. 

# Hill v. Hobart, 16 Me. 168. See also Atwood v. 
Clark, 2 Me. 249; Kingsley v. Wallis, 14 Me 57; Howe 
v. Huntington, 15 Me. 350. 

81 Schwab v. Union Line 138 Mo. App. 159, 162. As 
to what obstructions will excuse delay, and conse- 
quently constitute circumstances to be considered by 
the jury upon the question of reasonable time, see 
Railroad Co. v. Taylor, 35 L. J. (C. P.) 210; Railroad 
Co. v. Burrows, 55 Mich. 6; Railroad Co. v. Burns, 60 
Ill. 284. That the carrier cannot set up an extraor- 
dinary influx of business beyond its carrying capacity 
as an excuse for a delay beyond the usual time, see 
Tucker v. Pacific R. Co., 50 Mo. 385; Faulkner v. 
South Pacific Railroad, 51 Mo. 311. That the sudden 
and wrongful refusal of-its employees to work will 
not excuse a railway company in failing to deliver in 
the usual time, see Read v. St. Louis &c. R. Co., 60 
Mo. 199. 

82 Bottam v. Moore, 13 Daly (N. Y.), 464. 

838 Kennedy v. Gibbs, 15 Ill. 406; Davis v. Kenaga, 
51 Ill. 170. 

*% Cocker v. Franklin, ete. Co., 3 Sumn. (U. 8.) 530; 
Cobb v. Wallace, 5 Coldw. (Tenn.) 539, 545. See2 
Pars. Cont. 128, 129. 

% Frick v. Algeier, 87 Ind. 255; Hardman v. Bell- 
house, 9 Mees. & W. 596; Hall v. Flockton, 16 Ad. & 
El. (N. 8.) 1089; Jones v. Johnson, 3 Watts & S. (Pa.) 
276; Hart v. Baller, 15 Serg. & R. (Pa.) 162; Brenner 
v. Herr, 8 Pa. St. 106; Stone v. Miller, 16 Pa. St. 450; 
Hearn v. Kiehl, 88 Pa. St. 147; State Bank v. Little- 
john, 1 Dev. & B. (N. C.) 563; Maze v. Miller, 1 Wash. 
(U. 8.) 828; Western Union Tel. Co. v. Buchanan, 35 





§ 5. Reasonable Time for Rescission or Dis- 
affirmance 0° a Contract.—In like manner, 
what is a reasonable time for the disaffirm- 
ance of a contract, under any eircumstances 
which entitle the party to disaffirm it—as 
where it has been imposed upon him by 
fraud,” or where, in a contract of sale, there 
has been a breath of warranty,® or where an 
infant elects to disaffirm after coming of age,” 
or where a principal elects to disaffirm the 
unauthorized contract of his agent,” is in 
general a question of fact for a jury. So, in 
general, it is for a jury to say what isa rea- 
sonable time for a party to return counterfeit 
money or forged paper which he has received 
in payment so as not to lose recourse upon 
his debtor.” 


Ind. 429, 442; s. c.,9 Am. Rep. 744; Barnes v. Brown, 
69 N. C. 489; Germania Ins. Co. v. Davenport (Pa.), 9 
Atl. Rep. 517; Union Bank v. Smizer, 1 Sneed (Tenn.), 
501; Hess v Frankenfield, 106 Pa. St. 440. 

% Frost v. Martin, 29 N. H. 307. 

37 Gatling v. Newell, 9 Ind. 572, 577; Cain v. Guthrie, 
8 Blackf. (Ind.) 409; Tilton Safe Co. v. Tisdale, 48 Vt. 
83; Chamberlain v. Fuller, 59 Vt. 247, 252. 

38 It has been held that in such a case, while it is 
generally a question of fact, the time may be so short 
or so long that it may be ruled as a question of law: 
Johnson v. Whitman Agr. Co., 20 Mo. App. 100 (over- 
ruling Walls v. Gates, 4 Mo. App. 1, 6. 

% Scott v. Buchanan, 11 Humph. (Tenn.), 468, 476; 
Wiley v. Wilson, 77 Ind. 596. Though there are 
cases where it has been ruled as a question 
of law: Wiley v. Wilson, 77 Ind. 596; Scran- 
ton v. Sewart, 52 Ind. 68. Compare Low v. Long, 
41 Ind. 586, 589; Peterson v. Laik, 24 Mo. 541; Touse 
v. Marcoms, 12 Mo. 549; Morcum v. Gaty, 19 Mo. 65; 
Tucker v. Moreland, 10 Pet. (U. S.) 72; Jackson v. 
Carpenter, 11 Johns. (N. Y.) 539; Jackson v. Burchin, 
14 Id. 124. 

4# Minor v. Mechanics’ Bank, 1 Pet. (U.S.) 46; Rich- 
mond Mfg. Co. v. Starks, 4 Mason (U. S.), 296; Bevan 
v. Cullen, 7 Pa. St. 281; Owings v. Hull, 9 Pet. (U. 8.) 
608; Minnesota Linseed Oil Co. v. Montague, 59 Iowa, 
448, 452. See also Kramph v. Hatz, 52 Pa. St. 525; 
O’Brien v. Pheenix Ins. Co., 76 N. Y. 459; Parkhill vy. 
Imlay, 15 Wend. (N. Y.) 431; Wilder v. Sprague, 50 
Me. 354; Magee v. Carmack, 13 Ill. 289; Davis v. 
Kenaga, 51 Ill. 170; Porter v. Patterson, 15 Pa. St. 229, 
235; Loraine v. Cartwright, 3 Wash. C. C. (U. 8.) 161; 
Cairnes v. Bleecker, 12 Johns.(N. Y.) 300; Fowle v. 
Stevenson, 1 Johns. Cas. (N. Y.) 110; Lanfear v. Sum- 
ner, 17 Mass. 109; Bainbridge v. Wilcox, 1 Baldw. (U. 
S.) 586; Thompson v. Fisher, 13 Pa. St. 310; Prince v. 
Clarke, 8 Eng. C. L. 54; Breading v. Dubarry, 14 Serg. 
& R. (Pa.) 27. 

41 Magee v. Carmack, 13 Ill. 289; Simms v. Clark, 11 
Ill. 187; Union National Bank v. Baldenwick, 45 Ill. 
375; Boyd v. Mexico Southern Bank, 67 Mo. 537, 541. 
In one case it was held that the duty of returning 
furged paper must begin from the time that the 
holder has had what the jury shall believe to be satis- 
factory evidence of its spuriousness, and that the 
questiun of negligence or reasonable time in such cases 
is for the jury: Burrill v. Watertown Bank, 51 Barb. 
CN. Y.) 105. 
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§6. Other Cases where Reasonable Time a 
Question of Fact.—What is an unreasonable 
delay in an execution creditor in exposing 
‘property under his execution to judicial sale, 
so as to void letting in the lien of a junior 
execution, is a question for a jury under the 
instructions of the court.“ In like manner, 
whether a settler upon public lands has, under 
a statute, followed up his location with rea- 
sonable diligence, is, in a contest between 
him and another settler, a question of fact.* 
So, under English statutes, what is a reason- 
able time for a landlord to sell after distress 
for rent, is a question of fact. So, whether 
there has been an unreasonable delay in mak- 
ing a voyage insured, such as will discharge a 
policy of marine insurance, is, in general, a 
question for a jury.” The same may be said 
of the question what is a reasonable time for 
a passenger to demand his baggage of the car- 
rier after the end of the transit; “ and what 
is a ‘‘seasonable time’’ for doing an act un- 
der a local custom.* 

Seymour D. THompson. 


# Acton v. Knowles, 14 Ohio St. 18, 28, 30. 

4 Staininger v. Andrews, 4 Nev. 59, 70. Compare 
Plume v. Seward, 4 Cal. 94; Coryell v. Cain, 16 Cal. 
567; Lawrence v. Fulton, 19 Cal. 690; Hutton v. Schu- 
maker, 21 Cal. 453; Polack v. McGrath, 32 Cal. 15. 

4 Pitt v. Shew, 4 Barn. & Ald. 206, 208. 

4 Staininger v. Andrews, 4 Ney. 59, 70. Compare 
Plume v. Seward, 4 Cal. 94; Coryell v. Cain, 16 Cal. 
567; Lawrence v. Fulton, 19 Cal. 690; Hutton v. Schu- 
maker, 21 Cal. 453; Polack v. McGrath, 32 Cal. 15. 

# Roth v. Buffalo, ete. R. Co., 34 N. Y. 548, 558, 
opinion by Smith, J. 

47 Bell v. Wardell, Willes, 202. 








COMMISSION MERCHANTS — FACTORS AND 
BROKERS — PRINCIPAL AND AGENT — IN- 
STRUCTIONS TO PRINCIPAL — CAUSE, 
PROXIMATE AND REMOTE — WAREHOUSE 
RECEIPTS. 


LEHMAN V. PRITCHETT. 





Supreme Court of Alabama, June 26, 1888. 


1. A commercial agent must ordinarily obey his 
principal’s instructions. 


2. Where goods ordered sold, burn within a rea- 
sonable time after such order was given and before 
sale, the delay on the part of the agent in obeying 
such instructions will not be considered, in the ab- 
sénce of fraud, the proximate cause of the loss. 


8. Neither will an agent be responsible in such a case, 
in the face of a legislative enactment prohibiting the 
delivery of warehoused goods without the return and 





cancellation of receipts given when the same were 
placed in store, where such receipts are retained by 
the owner of the property in question. 


Action by Lucy B. Pritchett against Lehman, 
Durr & Co., as commission merchants and ware- 
housemen, to recover for the loss of five bales of 
cotton which defendants kept on hand, after being 
instructed to sell, until they were destroyed by 
fire. Judgment for plaintiff. Defendants appeal. 


CLoprTon, J., delivered the opinion of the court: 

Appellee seeks by the action, which is brought 
against appellants, as commission merchants and 
warehousemen, to recover for the loss of five bales 
of cotton which they failed to sell in a reasonable 
time after having been so instructed, and which 
they kept on hand until they were destroyed by 
fire. The rulings of the court, in charging the 
jury, raise the question whether the defendants 
are liable for the value of the cotton if they failed 
to sell it after receiving instructions a sufficient 
time to enable them to sell before the cotton was 
burned, though the warehouse receipts were not 
sent to them, and they did not demand them, nor 
notify plaintiff that they would not sell without 
them. In October, 1885, tenants of plaintiff stored 
in her name the cotton in controversy in the Ala- 
bama warehouse, and took three separate receipts 
for the same, which were turned over to her agent. 
During the same season, the plaintiff shipped and 
consigned for sale to the defendants, as commis- 
sion merchants, 14 other bales, the receipts for 
which were kept by them, and were in their pos- 
session when the instructions to sell were given. 
This cotton the defendants sold. A fair and just 
consideration of the instructions of the court 
given and refused, require us to assume that de- 
fendants were directed to sell the cotton in dis- 
pute, and also that the warehouse receipts were 
not delivered to them. The business, duties, and 
liabilities of factors and commission merchants 
are substantially the same, the terms being ordi- 
narily used interchangeably. A factor, or com- 
mission merchant, as generally defined, is an 
agent employed to sell goods or merchandise con- 
signed or delivered to him by or for his principal, 
for reward, usually a commission. The features 
which mainly distinguish a factor from a broker 
are the former is intrusted with the possession, 
disposal, and control of the property, and may 
sell in his own name, binding the principal, and the 
latter does not usually have possession, disposal, 
and control, and should sell in the name of his 
principal. While as a general rule, a commission 
merchant is bound to obey the instructions of his 
principal, the right to give instructions to sell, 
ard the correlative duty to obey, depend on the 
existence, in fact and in law, of the relation from 
which the right and duty arise to the particular 
party by whom the instructions are given. The 
relation is only created when the property is con- 
signed or received, or is placed at the disposal or 
under the control of the commission merchant to 
be sold. Whenever he receives the property 
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without special directions as to the time, mode, 
or price, the duty is devolved to use due diligence 
to sell in a reasonable time; but the duty is not 
devolved until he receives such possession and 
power of disposal and control as will enable him 
to make an effectual sale—to deliver possession, 
and to pass title. In Perkins y. State, 50 Ala. 154, 
it is said: ‘‘A commission merchant we under- 
stand to be one who receives goods, chattels, or 
merchandise for sale or exchange. Possession of 
the thing to be sold or exchanged, and authority 
to sell or exchange or otherwise dispose of it, for 
a compensation to be paid by the owner, or de- 
rived from the disposition, are essential to his 
character.”’ It follows that, if the cotton had 
been stored in plaintiff's name in a warehouse 
with which defendants had no connection, the in- 
structions to sell would have imposed no duty to 
obey until the warehouse receipts were delivered 
so as to authorize them to demand and receive 
possession — constructive possession. It is not 
contended that the cotton was consigned to the 
defendants, or that it was in their possession; but 
it is insisted that they had possession, and power 
to dispose and control it, by reason of their con- 
nection with the warehouse in which it was 
stored. ‘The contention is rested on the following 
facts: The defendants were commission mer- 
chants doing business as partners under the firm 
name of Lehman, Durr & Co. The partners also 
owned individually the Alabama warehouse, and 
carried on the warehouse business as partners un- 
der the firm name of ‘‘The Alabama Warehouse 
Company.’ The business and transactions of 
two partnerships were kept separate and distinct, 
but daily reports of the cotton stored in the ware- 
house were made to Lehman, Durr & Co. The 
defendants were sued as partners composing the 
latter firm. In a suit against them as such part- 
ners, a recovery cannot be had, founded on a 
breach of duty and their liability as warehouse- 
men. Each partnership has a distinctive person- 
ality, and, for all the purposes of suit, must be 
regarded the same as if the individual members 
were different persons. As at common law a 
bailee may safely restore the subject of bailment, 
or account for the proceeds thereof to the bailor, 
when not notified of an adverse right or claim by 
a stranger, it may be that the defendants having 
received instructions to sell from the bailor in one 
of their partnership capacities, and having pos- 
session and control of the cotton as bailees in the 
other, it would have been, independent of statute, 
their duty to obey the instructions. This ques- 
tion, however, we do not decide. The statutes 
intervene to qualify and restrict the common law 
right and duty of warehousemen. They provide 
that warehouseman, on receiving property for 
safe-keeping, shall give a receipt therefor to the 
person from whom received. Such receipt is 
made transferable by indorsement, unless the 
words “not negotiable” are plainly written or 
stamped thereon; and, if these words are not 
plainly written or stamped on the receipt, the 





warehouseman is prohibited to deliver the prop- 
erty except on the delivery and cancellation of 
the receipt, unless it has been lost or destroyed. 
Code 1886, §§ 1174-1178. Without the delivery 
and cancellation of the receipts, the Alabama 
Warehouse Company was without right or au- 
thority to deliver the cotton to the plaintiff, and 
equally to, or on the order of, Lehman, Durr & 
Co., as her agents and commission merchants. 
The cotton not being consigned to Lehman, Durr 
& Co., and the receipts not having been sent or 
delivered, they had no power to acquire posses- 
sion, management, disposal, or control of the cot- 
ton, and, if they had sold it, could not have safely 
delivered it to the vendee. Even ifthe warehouse 
business had been carried on by Lehman, Durr & 
Co., asa branch and part of their partnership 
business, and not by a different partnership and 
under a different name, they could not, as ware- 
housemen, have rightly and safely delivered the 
cotton except on delivery and cancellation of the 
receipts. They might, at their option, have sold 
it, and incurred the risk of the receipts having been 
transferred, and of liability to the transferee; but 
the law does not devolve the duty to sell, in con- 
travention of its provisions, until the receipts are 
delivered to them as commission merchants. To 
fasten on them a liability for a breach of their 
duty as commission merchants there must be 
something which is an equivalent of a consign- 
ment or delivery of the cotton for sale. 

The court also instructed the jury that the de- 
fendants, if liable, were liable for the value of the 
cotton. The warehouse, with the cotton, was 
burned March 10, 1886. It is undisputed that the 
fire was accidental, and was not caused by any 
negligence of the defendants, or of the Alabama 
Warehouse Company. There are classes of cases 
in which it was ruled that the defendant was lia- 
ble for the value of the property, though it may 
have been destroyed by some subsequent accident 
with which the act of the defendant had no legal 
connection. In such cases, so far as our exami- 
nation has extended, the liability was rested on 
the character in which the defendant was acting, 
or some act done, by which responsibility for the 
value of the property was incurred before its de- 
struction; such as that he was a common carrier, 
and an insurer against such accidents, as in Rail- 
road Co. v. McGuire, 79 Ala. 395, or he had inter- 
fered with the property so as to constitute his act 
a conversion, or so as to authorize the plaintiff to 
elect to treat the property as the defendant’s, and 
claim payment therefor. If it be conceded that 
it was the duty of the defendants to sell the cot- 
ton in a reasonable time after receiving instruc- 
tions, its subsequent loss by fire cannot be re- 
garded as the natural and proximate consequence 
of delay in selling, ‘‘according to the usual course 
of things.”? The burning of the cotton was an 
accidental or collateral injury, not usual following 
as the result of such delay. If the defendants 
were in duty bound as commission merchants to 
sell the cotton in a reasonable time, and they 
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failed to do so, they would be liable for any in- 
jury naturally resulting therefrom, but not for in- 
jury suffered from an extraordinary or forfuitous 
cause, having no relation to the delay except that 
it was cotemporaneous. Daughtery v. Telegraph 
Co., 75 Ala. 168; Railroad Co. v. Lockart, 79 Ala. 
315; Burton v. Holley, 29 Ala. 318. Counsel cite 
and rely on Pattison v. Wallace, 1 Stew. 48, where 
it was held that a ginner who received cotton un- 
der an agreement to pick and bale it in preference 
to all other cotton, but who ginned the cotton of 
other persons, leaving plaintiff’s cotton unginned, 
and the gin house, with the cotton, was subse- 
quently burned, was liable for the value of the 
cotton, though the burning was without fault on 
his part. Of that case it may be said that it stands 
almost, if not quite, alone, is opposed by the over- 
whelming weight of authority, and has been de- 
parted from in principle by this court in all the 
later cases. It does not seem to have been much 
considered, and the principle therein asserted is 
assumed without citation of authority or argu- 
ment to sustain it. We cannot extend it to other 
or similar cases, in which there is no fraud, bad 
faith, or negligence causing the injury. In Ashe 
v. De Rossett, 5 Jones (N. C.), 299, the owner of 
a rice mill agreed with a planter that, if the latter 
would bring his rice to the mill, it should have 
priority in being beat, according to a turn to 
which the owner was entitled. It was not beat 
according to the agreement, but was kept in the 
mill, and before being beat the mill and rice were 
consumed by fire. Pearson, J., says: “Its being 
burnt was an accident unlooked for and unfore- 
seen, and can in no sense be considered as having 
been caused by the fact that it was not beat in the 
turn promised by the defendant’s intestate. Con- 
sequently the damages were too remote.” In Dan- 
iels v. Ballantine, 23 Ohio St. 532, the defendant 
contracted to tow the plaintiff’s barge by a steam 
tug from Bay City, Mich., to Buffalo, N. Y. The 
voyage was voluntarily suspended and delayed 
after having been commenced, and after being re- 
sumed, a storm was encountered, by which the 
barge was lost. It was held ‘‘that the defendants, 
by tbe mere fact of the delay, did not become re- 
sponsible for the loss of the barge, although the 
delay was unnecessary and unreasonable, and al- 
though, as the event proved, the barge, but for 
the delay, would probably have been safely towed 
to its place of destination. In such case thestorm 
must be regarded as the proximate, and the delay 
as only the remote cause of the loss.’’ The fol- 
lowing cases are cited as sustaining and fllustrat- 
ing the application of this rule of remoteness of 
damages: Denny v. Railroad Co., 13 Gray, 481; 
Morrison v. Davis, 20 Pa. St. 171; Railroad Co. v. 
Reeves, 10 Wall. 176; Jones v. Gilmore, 91 Pa. St. 
310; Smith v. Smith, 45 Vt. 433; Railroad Co. v. 
Burrows, 33 Mich. 6; Walrath v. Whittekind, 26 
Kan. 482. In the present case the burning of the 
cotton was the result of an accidental or collateral 
injury, between which and the delay in selling 
there was no necessary or natural connection. 





The fire must be regarded as the proximate, and 
the delay as the rewrote, cause of the loss of the 
cotton. The damages, for which the jury were 
instructed the defendaats would be liable, were 
too remote. Reversed and demanded. 


NotTe.—Commercial Agents—Instructions of Prin- 
cipal.—“‘Commercial agents, like all other agents, 
must obey the instructions of their principals. If 
they do not, they will be liable in damages for loss 
which may be caused by such disobedience.’’! Such 
instructions must, however, be clear in terms.2 A 
mistake on the part of the agent will not excuse him, 
in case of loss to the principal;? nor usage or custom ;4 
nor a deviation from instructions of principal through 
error of judgment.5 

But it has been held that an agent may, under ex- 
traordinary circumstances, disobey his principal’s 
order when the interests of the latter are protected by 
such disobedience, as when the agent is ordered to 
sell to a person who is not financially good ;* or where 
goods are likely to spoil if not speedily disposed of.’ 

Proximate and Remote Cause.—Where a principal 
suffers loss through the disobedience of his agent, the 
question arises as to whether Such disobedience was 
the proximate cause of such loss. As laid down in a 
recent case: ‘Where several concurring acts or condi- 
tions of things, and one of them a wrongful act or omis- 
sion, produce aninjury, such wrongful act or omission 
is to be regarded the proximate cause of the injury, if 
the injury be one which might be reasonably antici- 
pated from the act or omission, and which would not 
have occurred without it.’’8 

In an early English case, the facts being as follows, 
viz: A common carrier, from Stourpoint to Manches- 
ter, undertook to carry goods from the former to the 
latter place, and to forward them from thence to 
Stockport. Upon his arrival at Manchester, the goods 
were deposited in his warehouse to await an opportu- 
nity of sending them forward by the Stockport car- 


13 Am. & Eng. Ency. of Law, 325, citing Bliss v. Ar- 
nold, 8 Vt. 252; 30 Am. Dec. 467; Bigelow v. Walker, 2% 
Vt. 149; 58 Am. Dec. 156; Howatt v. Davis,5 Munf. ( Va.) 
34; Pulsifer v. Shepard, 36 Ill. 513; Marfield v. Goodhue, 
3 .N. Y. 62; Williams v. Littlefield, 12 Wend. 362; Evans v. 
Root, 7 N. Y. 186; Scott v. Rogers,3 N. Y. 676; Marfield v. 
Douglass, 1 Sandf. (N. Y.) 360; Millbank v. Dennistown, 
21 N. Y. 386; Day v. Crawford, 13 Ga. 508; Gray v. Buss, 42 
Ga. 270; Heinkin v. Barbrey, 40 Ga. 249; Hatcher v. 
Comer, 73 Ga. 418; Cotton v. Hiller, 52 Miss.7; Copes v. 
Phelps, 24 La. An. 562; Moggaffin v. Cowan, 11 La. An. 
554; Poindexter v. King, 21 La. An. 697; Weed v. Adams, 
37 Conn. 378; Maynard v. Pease, 99 Mass. 555; Johnson v. 
Wade, 2 Baxt. (Tenn.) 480; Strong v. Stewart, 9 Heisk. 
(Tenn.) 137; Carter v. Gibney, 59 Md. 131; Field v. Far- 
rington, 10 Wall. (U. 8.) 141; Marshall v. Williams, 2 Biss. 
(U. 8.) 255; Rice v. Brook, 20 Fed. Rep. 611; Brown vy. 
McGraw, 14 Pet. (U. 8.) 479; Sigerson v. Pomeroy, 13 Mo. 
620; Switzer v. Connett, 11 Mo. 88; Barksdale v. Brown, 
1Nott & M. (8. C.) 517; Neal v. Campbell, 1 Bay (S. C.), 
169; Stearine, etc. Co. v. Heintzman, 17 C. B. (N. 8.) 56. 

2 Mann v. Laens, 117 Mass. 292. 

8 Rundle v. Moore, 3 Galnis Cas. 37. ; 

4 Hall v. Storrs, 7 Wis. 253; Barksdale v. Brown, | Nott 
& M. (8. C.) 517; Hatcher v. Comer, 73 Ga. 418. 

5 Guy v. Oakley, 13 Johns. 3383; Hatcher v. Comer, 78 
Ga. 418. 

6In this connection see Durant v. Fish, 40 Ga. 559; 
Goslin v. Cowle, 52 N. Y. 90; Drummond v. Wood, 2 Cal, 
(N. Y.) 310; Lawler v. Keaquick,1 Galnis. Cas. (N. Y.) 
175; Gudson v. Sturgis, 5 Day (Conn.), 556. 

7 Story on Agency, § 141. 

8 Campbell v. City of Stillwater, 20 N. W. Rep. 320. 
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rier. No distinct price was charged for the goods 
while they were in the warehouse at Manchester, and 
while they remained therein, and before they could be 
forwarded in the usual way, they were destroyed by 
an accidental fire. It was held that the carrier was 
not liable for the loss, for his duty as a carrier having 
terminated, the depositing the goods in the warehouse 
invested him only with the character of a warehouse- 
man, and in that capacity he was not responsible for 
the injury.® 

It was so held where rats destroyed ginseng in a 
warehouse, all reasonable precautions for its protec- 
tion having been taken.!0 And where grain which 
had been sent to a mill to be ground was burnt. 

But where the defendant contracted to warehouse 
certain goods for the plaintiff at a particular place, 
but he warehoused a part of them at another place 
where, without any negligence on his part, they were 
burnt, it was held that he was liable for the loss.!2 
And where plaintiff put on board defendants’ barge, 
lime, to be conveyed from the Medway to London, the 
master of the barge deviated unnecessarily from 
the usual course, and during the deviation a tempest 
wetted the lime, and the barge taking fire thereby the 
whole was lost, it was held that the defendant was 
liable, and the cause of loss sufficiently proximate to 
entitle plaintiff to recover under a deciaration alleging 
the defendants’ duty to carry the lime without un- 
necessary deviation, and averring a loss from that 
cause.13 

On the other hand, we find it laid down in a late 
American case, where a train of cars was running 
three-quarters of an hour behind the usual, ordinary 
and advertised time for the running of trains, and was 
upset by a sudden gust of wind which crossed the 
track, but not that portion of the track where the 
train would have been if running on time, whereby a 
passenger was injured, that such injury was not the 
. Nstural result of the train being behind time, and that 
the damages sustained were too remote to entitle a re- 
covery against the carrier.!4 

It will be found upon research that many of the 
later decisions establish the fact, however, that courts 
take a much stricter view in cases of this sort than 
they formerly did. A strong reluctance is shown to 
hold persons and corporations responsible for loss 
and damage arising from occurrences unanticipated 
by them.5 

The question as to whether the cause was proximate 
or remote is for the jury.16 


9 Garside v. Trust, etc. Co.,4 Term Rep. 58. 

10 Cailiff v. Damers, Peake N. P.C. 114. 

il Seymour v. Brown, 19 Galnis Rep. 44. 

12 Lilley v. Doubleday, 7 Q. B. D. 510. 

18 Davis v. Garrett, 6 Bing. 716. 

4 McClary v. City, etc. Ry. Co., 3 Neb. 44. 

15 In addition to the authorities cited in the principal 
case, see Penn. R. v. Kerr, 62 Pa. St. 353; Toledo, ete. R. 
Co. v. Pindar, 53 Ill. 447; Kellogg v. C. & N. W. R. Co., 26 
Wis. 223; Webb v. Rome, etc. R. Co.,49 N. Y. 420; Fair- 
banks v. Kerr, 70 Pa. St. 86; M. T. Co. v. Fitchburg R.Co., 
109 Mass. 277; Rosch v. B. & M. R. Co., 44 Iowa, 402; 
McClary v. City, etc. R. Co.,3 Neb. 44. 

16 Feut v. T., P. & W. R. Co., 59 Ill. 349; Miller v. Mar- 
tin, 16 Mo. 508; Toledo R. Co. v. Pindar, 53 Ill. 447; Perley 
v. E. R. Co., 98 Mass. 414; Tray v. Railroad Co.,68. E. 
Rep. 77; Township v. Watson,9 Atl. Rep. 430. And see 
generally M. W. Assn. v. Wood, 24 Cent. L. L. J. 571; 
Jackson v. N. C. & St. L. R. Co., 19 Id. 497; 8. V. R. Co. v. 
McKeen, 9 Jd. 187; Brandon v. G. C. C. P. Co., Id. 289; 
Waller v. M. G. W. R. Co.,8 Jd. 29; Peappers v. M. K. & 
T. R. Co., 7 Id. 25; Nichols v. Marshand, 4 /d. 819; Hull v. 
City of Kansas,1 Jd. 204; Kellogg v. M. & St. P. R. Co., 





Upon the presumption that laws are made to be 
obeyed, it is scarcely necessary to state that ware- 
housemen cannot deliver goods without the return 
and cancellation of the receipts given by them when 
the same were received, in the face of a legislative act 
prohibiting delivery under any other circumstances. 

SOLON D. WILSON. 


Id. 278; Sneesby v. L. & Y. R. Co., Id. 224; “Proximate 
and Remote Cause,” Jd. 224. 





PRINCIPAL AND AGENT — AUTHORITY OF 
AGENT — STATUTE OF FRAUDS — SPECIAL 
AGENT—PURCHASER. 


MILNE V. KLEB. 





New Jersey Court of Chaneery, July 5, 1888. 


1. Principal and Agent—Parol Authority— Statute 
of Frauds.—A principal may, by parol, empower an 
agent to sell land in his own name, and enter into a 
written contract for that purpose. 


2. Same.—A simple parol authority will not author- 
ize an agent to sign for his principal a written con- 
tract for the sale of land. 


8. Special Agent—Notice.—A special agent for a 
particular purpose must pursue his authority strictly. 
Those who deal with him are chargeable with notice 
of the extent of his authority. 


4. Purchaser.—One who buys from an agent must, 
at his peril, ascertain the limitations of the agent’s 
power. 


VAN FLEET, V. C., delivered the opinion of the 
court: 

This is a suit for the specific performance of a 
contract to convey lands. The complainant asks 
that the defendant be compelled to convey certain 
lands to him situate in the city of Newark. The 
contract on which his action is founded was not 
made by the defendant in person, but by a person 
representing himself to be the defendant’s agent. 
The defendant denies that this person was his 
agent. Whether the court can give the complain- 
ant what he asks or not will depend entirely upon 
whether the proofs show such a delegation of 
power to the person who assumed 10 act as agent 
as gave him authority to make a written contract 
which imposed upon the defendant the obligation 
to convey. The delegation of power was made 
by parol. No other is shown. This is sufficient. 
Mr. Justice Van Syckel in Long v. Carpenter’s 
Adm’r, 34 N. J. Law, 121, said, in substance, the 
cases, both in England and this country, agree 
that authority to an agent to make a contract in 
writing to convey land need not be in writing, 
but may be created by parol. 

The person assuming to act as agent in this case 
entered into a written contract with the complain- 
ant. The conrtact is unilateral. It imposes no 
obligation whatever upon the complainant. Al- 
though made by a person assuming to act as the 
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defendant’s agent, and without previous consulta- 
tion with the defendant about the contract, he 
seems to have proceeded upon the notion that he 
would faithfully discharge his duty to his princi- 
pal by binding his prin¢ipal to convey, without 
requiring the purchaser to assume a correspond- 
ing obligation, or any obligation whatever. The 
only power ever conferred upon this person by 
defendant, in respect to the lands in question, was 
conferred in November, 1885. The power was not 
exercised until December 15, 1887, more than two 
years after it was created. The contract on which 
the complainant’s action is founded bears date De- 
cember 15, 1887. The defendant sailed for Europe 
on the 21st of April, 1886, and remained there un- 
til after this suit was brought. The person who 
assumed to act as the defendant’s agent, in mak- 
ing the contract in question, is an attorney at law, 
and had, prior to the defendant’s going to Europe, 
transacted some professional business for the de- 
fendant. A week before the defendant sailed for 
Europe he executed a power of attorney in the 
presence of this person, which had been drawn 
under the direction of this person, by which he 
appointed his friend, Edward Goeller, his attor- 
ney, to collect the rents of the premises in ques- 
tion, and to exercise general control and super- 
vision over them, and to prevent the commision 
of any trespass upon them, or waste or injury to 
them. After the defendant left for Europe, no 
communication of any kind, passed between the 
defendant and this person until after the contract 
with the complainant was made. Immediately 
after making the contract in question, this person 
notified the defendant of the sale, both by tele- 
gram and letter. But, before the receipt of his 
telegram, the defendant received a telegram, from 
Mr. Goeller announcing the same fact. The de- 
fendant notified Mr. Goeller at once, by telegraph, 
that he would under no circumstances sell his 
property, and stated that he (Goeller) was his 
agent. ‘This telegram was shown, on its receipt, 
to the person who had made the contract with the 
complainant as the defendant’s agent. It is not 
disputed that the defendant at one time authorized 
the person who assumed to act as his agent in 
this transaction to find a purchaser for him, and 
that the defendant stated to him the terms upon 
which he would sell his property. The proof. of 
delegation of power, on the part of the complain- 
ant, comes alone from the mouth of the person 
who claims to have been the donee of the power. 
He swears that the defendant, in November, 1885, 
said to him: ‘*You must try and sell my property 
for me. I willsell it for $40,000. I will allow 
$25,000 to remain on bond and mortgage, and re- 
quire only $15,000 cash.”” Then I asked him how 
long that could remain, and he said five or ten 
years, or any length of time; ‘I do not want the 
money.’’ He said they might have it at five per 
cent.—it might remain at five per cent. and that he 
would give a clear title. He also testified that, 
although the defendant afterwards asked him 
many times whether he had found a purchaser, 





he never subsequently restated or repeated the 
terms on which he would sell. On the 12th of 
January, 1886, the agent, in order to make his 
right to commissions sure, in case he effected a 
sale, procured the defendant to sign a contract in 
these words: *‘I agree to pay C. Bried two and a 
half per cent. on the price of my house on Broad 
street, if he sell, or is instrumental in selling, the 
same for me at a price I accept.”” The defendant 
admits that he gave his property to this person to 
sell in November, 1885, as he did to several other 
persons, and that he told him he would sell for 
$40,000—$15,000 cash, and $25,000 on bond, se- 
cured by a first mortgage on the property, with 
interest at five per cent.; but he swears that noth- 
ing was said about the time for which the mort- 
gage was torun, nor about the kind of a title 
which he would make. 

But, suppose it be admitted that the defendant 
gave the agent just the authority which the agent 
says he did, the question which this state of facts 
would present for decision would be, had the 
agent authority to bind the defendant by a written 
contract? He was a special agent, constituted to 
do a specific act—to negotiate a sale, or to find a 
purchaser who was willing to purchase on the 
terms specified. The rule with regard to such 
agents is settled. Their acts do not bind their 
principals unless they pursue their authority 
strictly, and those who deal with them are charge- 
able with notice of the extent of their authority. 
Cooley v. Perrine, 41 N. J. Law, 322, on error, 42 
N. J. Law, 623. The rule is general that a pur- 
chaser, buying of an agent, must, at his peril, sat- 
isfy himself as to the extent of the agent’s author- 
ity. He may always refuse to buy until the agent 
produces such evidence of authority as to leave 
no doubt of its extent. In this case no claim is 
made that express authority was given to the 
agent to make or sign a written contract for his 
principal. There is nothing in the circumstances 
of the case from which such authority could be 
fairly or reasonably implied. On the contrary, it 
seems quite clear that the implication should be 
the other way. The property was in the hands of 
other real estate agents. The principal and his 
agent resided near each other, and met almost 
daily, so that, if a purchaser was fuund, he could 
easily, and without delay, be brought in contact 
with the principal. So far as appears, at thetime 
the agent was appointed the principal had no in- 
tention of going to Europe, and the language of 
the contract of January 12, 1886, respecting com- 
missions, would seem to indicate, quite clearly, 
that it was understood that no bargain should be 
concluded by the agent until the principal had 
had an opportunity to say whether the price 
offered was satisfactory or not; its provision in 
that regard being that the principal would pay 
commissions on the price obtained, provided th 
agent sold, or was instrumental in selling, for a 
price which the principal accepted. Authority to 
make or sign a written contract is not conferred, 
where the thing to be sold is land, by giving an 
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agent power, by parol, to sell. Chancellor Zab- 
riskie, in Morris v. Ruddy, 20 N. J. Eq. 238, said, 
following the rule adopted by the courts of New 
York, that ‘“‘giving authority to sell does not, by 
force of the terms, or by their general acceptation, 
give authority to sign the vendor’s name to a con- 
tract; and in the case of lands it is not wise to 
extend their meaning by construction.’’ Mr. 
Justice Brown had previously, in Shepherd vy. 
Hedden 29 N. J. Law, 343, said substantially the 
same thing. Both of these cases are cited with 
apparent approval by Mr. Justice Magie in pro- 
nouncing the opinion of the court of errors and 
appeals in Young v. Hughes, 32 N. J. Eq. 383. In 
view of these judicial utterances, I think this 
court is bound to regard the rule above stated as 
established. 

But a further defense exists, namely, that the 
authority of the agent was revoked prior to the 
making of the contract upon which the complain- 
ant’s action rests. The defendant swears that on 
the 14th of April, 1886, when he executed the 
power of attorney to Goeller, he told his agent he 
would not sell his property. The agent, how- 
ever, on the contrary, swears that nothing at that 
time was said about the sale of the property. 
The circumstances attending the preparation and 
execution of the power of attorney render it 
highly probable that something was said. The 
defendant was about to leave the country. His 
object in executing the power of attorney was to 
place this particular property in charge of an 
agent, to do for him, in respect to it, what his ab- 
sence from the country would prevent him from 

. doing for himself. Among the power which he 
gave his attorney was one authorizing him to ex- 
ercise general control and supervision over the 
property. The direction to insert this power 
would almost necessarily, as it seems to me, have 
provoked the draughtsman of the power of at- 
torney—who it will be remembered was the agent 
—to inquire of the defendant whether he intended 
to give Mr. Goeller authority to sell the property, 
or to decide at what price it should be sold. Un- 
less it was understood that the property was not 
for sale, it would seem to be almost incredible, 
in view of the provisions of the power of attorney, 
and the terms of the contract of January 12, 1886, 
respecting commissions, that something should 
not have been said, either when instructions were 
given for the draught of the power of attorney, or 
when it was executed, respecting the power which 
Mr. Goeller should exercise over a sale of the 
property. If, when the defendant executed the 
power of attorney, an intention to sell the prop- 
erty still existed in his mind, there can be little 
doubt, I think, that some authority in respect to 
its sale would have been conferred by the power 
of attorney upon Mr. Goeller. I think the. de- 
fendant’s statement, that he told bis agent, when 
he executed the power of attorney, that his prop- 
erty was not for sale, is also strongly corroborated 
by the subsequent conduct of the parties. Al- 
though more than eighteen months elapsed be- 





tween the time when the defendant left for 
Europe and the time when the sale to the com- 
plainant was made, it is admitted that during this 
long interval no communication of any kind passed 
between the defendant and the person now claim- 
ing to have been his agent for all this period. It 
is highly improbable that if either had believed 
that the authority conferred in November, 1885, 
was still in force, that absolute silence for all this 
long time would have prevailed. Silence was en- 
tirely consistent with the non-existence of au- 
thority, but not with its existence. Moreover, 
where power to sell land is given by parol, it is 
usually given to serve a temporary purpose, with 
an expectation on the part of the donor that it 
will be speedily exercised; and it would therefore 
seem entirely reasonable that the rule, prescribed 
by the statute of frauds, concerning parol con- 
tracts not to be performed within a year from the 
time they are made, should, by analogy, be adopted 
as the rule limiting the duration of such powers. 
Especially should this be so where it appears that 
neither party to the power had, for more than a 
year after it was granted, done anything which 
would indicate to the other that he regarded it as 
still subsisting. 

The fact that the power was abrogated before 
the contract in question was made, is also estab- 
lished by other evidence. The defendant’s at- 
torney, Mr. Goeller, went to Europe in July, 1886, 
and returned in September following. He saw the 
defendant while in Europe. Shortly after his re- 
turn, he swears that he had a conversation with 
the person claiming to have been the defendant’s 
agent in this transaction, in which he told that 
person that the defendant had told him he would 
not sell his property. The same fact is proved to 
have been communicated to this person, about the 
same time, by another witness. Two witnesses 
also swear that they communicated the same fact 
to the complainant prior to the time when the 
contract in question was made. The complainaut 
denies that any such communication was made to 
him, but the weight of the evidence is against 
him. It is obvious he is in no position to ask for 
a decree of specific performance. Relief of this 
extraordinary nature is never granted except in 
cases where it appears clearly that the conplain- 
ant has a fair and honest right to a specific per- 
formance of the contract, and where it also ap- 
pears that the remedy by speciffe performance 
will do as adequate, if not more complete, justice, 
than any other. The complainant’s bill must be 
dismissed, with costs. 
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CORPORATIONS — PROCEEDINGS TO COMPEL 
PAYMENT OF SUBSCRIPTION—PARTIES. 


VANDERWERKEN V. GLENN. 





Supreme Court of Appeals of Virginia, 1888. 


Corporations—Proceedings to Compel Payment of 
Subscriptions—Parties.—Where a corporation made 
an assignment, and directed the trustees to collect 
unpaid subscriptions, and in a proceeding in a pro- 
ceeding in which the stockholders were not individ- 
ually parties, an assessment was decreed upon all the 
stockholders: Held, that the trustee was properly 
instructed to sue for the assessment in his own name, 
and that the stockholders, although not individually 
parties, were bound by the decree, being regresented 
by the corporation, which was a party to the action. 


HINTON, J., delivered the opinion of the court: 

This is an action of assumpsit instituted in the 
circuit court of Alexandria county, in April, 1885, 
by John Glenn, as trustee, against Gilbert Van- 
derwerken, which was afterwards, by consent of 
parties, removed to the circuit court of the city of 
Alexandria. Its object is to recover of the de- 
defendant the sum of $1,500, that being thirty 
per cent. upon the subscription by him for fifty 
shares of the stcck of the National Express & 
Transportation Company, a corporation charted 
and organized under the laws of Virginia. To 
the declaration there was a demurrer, which was 
overruled; whereupon the defendant pleaded the 
general issue and fifteen special pleas. To these 
pleas, however, no further allusion need be made, 
as the only questions raised upon this record of 
sufficient importance to be noticed naturally re- 
solve themselves, in our judgment, into four, and 
they may be briefly stated as we come to discuss 
them. 

The first of these arises upon the demurrer, and 
presents for decision the question whether John 
Glenn, trustee, can maintain this action in his 
own name; and the solution of this question does 
not, in our judgment, depend, as it seems to be 
erroneously supposed to depend, upon the con- 
struction to be given to section 17, ch. 141, Code 
1873, but upon considerations of an entirely dif- 
ferent character. As the record shows, the Na- 
tional Express & Transportation Company, soon 
after its organization, became involved in debt, 
and determined to suspend its operations, and 
accordingly, on the 20th of September, 1886, the 
president of the company, acting under and in 
pursuance of an order and resolution of the board 
of directors, executed a deed of trust to three 
trustees for the benefit of the creditors of the 
company. In this deed the unpaid subscriptions 
of stock were expressly assigned, along with the 
other property and choses in action of the com- 
pany, as a part of the trust fund with which to 
pay the debts; but there was no assignment of 
the power vested in the president and directors, 
by law, to determine upon and make calls for the 
unpaid balance of subscriptions, and that power, 





as a consequence, remained with the directors. 
In this state of the case, upon the failure of the 
president and directors to make the proper as- 
sessments to enable the trustees to fulfill the ob- 
jects of the trust, it was the peculiar province ofa 
court of chancery, upon the application of any 
creditor interested in the application of the trust, 
to administer the remedy. This was done by the 
court in this instance, when, by its decree of De- 
cember 14, 1880, it decreed the assessment of thirty 
per cent. of the unpaid stock, to be paid to the 
trustee, who, by the same decree, was substituted 
in the room and stead of the surviving trustees 
under the beforementioned deed of September 20, 
1866, and directed him to take such steps as he 
might be advised to collect said assessment. And 
this was in accordance with numerous precedents, 
a few of which only need be cited: Salmon v. 
Hamborough Co., 1 Cas. Ch. 204; Hall v. Insur- 
ance Co., 5 Gill, 484; Sanger v. Upton, 91 U. §. 
56; Scovill v. Thayer, 105 U. 8S. 155; Glenn vy. 
Williams, 60 Md. 93. To this suit the stockhold- 
ers, in their individual capacities, were not nec- 
essary or proper parties, and they were therefore 
not made parties, but were left to be represented 
by the company. And for this, also, the prece- 
dents are numerous. In Salmon v. Hamborough 
Co., supra, the demurrer of the stockholders was 
placed upon the ground that they ought not to 
have been made parties; and, upon appeal to the 
house of lords from the decree of the lord chan- 
cellor, the demurrer was sustained—thus showing 
that at that early day creditors might get relief 
against the company without making the stock- 
holders parties. In Hall v. Insurance Co., 5 Gill, 
484, which was a case like the one with which we 
are dealing, namely, an action at law to recover 
of a stockholder an assessment upon an utrpaid 
subscription to capital stock, by the order and di- 
rection of a court of equity, in a proceeding to 
which the stockholders were not parties, the ob- 
jection that the stockholder was not a party was 
made; but the lower court overruled the objec- 
tion, and upon appeal that ruling was sustained. 
In Orgilvie v. Insurance Co., 22 How. 387, al- 
though the stockholders were made parties per- 
sonally, it will be observed, from a quotation that 
I shall make, that the stockholders were regarded 
as concluded as to all averments respecting the 
corporation and its property by the decree pro 
confesso against the corporation. Say the court, 
in speaking of that decree: ‘‘The bill was taken 
pro confesso as against the corporation. The other 
defendants, being corporators, are consequently 
concluded as to the ayerments of the bill affecting 
them. As stockholders who have not paid in the 
whole amount of the stock subscribed and owned 
by them, they stand in the relation of debtors to 
the corporation for the several amounts due by 
them; and as to them this bill is in the nature of 
demand, in which they are called on to answer as 
garnishees of the principal debtor.” And see, 
also, Sanger v. Upton, 91 U. S. 58, where the 
court holds that the stockholder is “an integral 
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part of the corporation,’’ and represented by the 
corporation. Glenn v. Williams, 60 Md. 93; 
Glenn v. Semple, 80 Ala. 159. And now, having 
shown that the decree, so far as it affects the cor- 
porate property, is conclusive upon the stock- 
holders, we are brought face to face with the 
question whether the trustee, who had been di- 
rected by the decree to collect this assessment by 
suit or otherwise, as he might be advised, can 
maintain a suit for such assessment in his own 
name. And, after a careful examination of the 
subject, we think he can; for, while the rule of 
the common law does not allow an assignee of a 
chose in action to sue in his own name, we yet 
think that this case falls within a well defined ex- 
ception to the rule, namely, that ‘‘where a chose in 
action has been assigned, if the debtor, expressly 
or impliedly, recoguizes the right of the assignee, 
he comes under an implied promise to pay the as- 
signee, upon which the latter may maintain a suit 
in his own name’’—an exception which has been 
distinctly recognized and acted upon by the Su- 
preme Court of the United States in the case of 
Tiernan v. Jackson, 5 Pet. 597, where the court 
says: ‘**The general principle of the law is that 
choses in action are not, at law, assignable; but 
if assigned, and the debtor promises to pay the 
debt to the assignee, the latter may maintain an 
action for the amount against the debtor as money 
received to his use.”” Under this exception to the 
general rule, all that is required to entitle the as- 
signee to sue in his own name is that there shall 
appear to be an express or implied promise on the 
part of the debtor to pay the debt to the assignee. 
_ Such a promise, to my apprehension, was given 
when the stockholders who were authorized by 
their charter to contract and be contracted with 
in the name of the company, by the deed of Sep- 
tember 20, 1866, passed the unpaid subscription to 
to the trustees, and so expressly agreed that any 
future calls or assessments that might be necessary 
should be payable, not to the company, but to the 
trustees. But, again, the deed of trust gave the 
trustees appointed therein the right to receive the 
unpaid subscriptions, and that right devolved 
upon the substituted trustee immediately upon 
his appointment. But this right of action de- 
pended upon the call to be made by the court of 
chancery. Chandle v. Siddle, 3 Dill. 477; Scovill 
v. Thayer, 105 U.S. 143. ‘That cause arose at the 
same time that this trustee was appointed. When 
therefore this cause of action arose, as it did upon 
the making of the call, it accrued to the substi- 
tuted trustee, who, in our judgment, might well, 
under the decision of Lawson v. Lawson, 16 Grat. 
230, bring an action in his own name. 

Upon the next point, which is whether the 
statute of limitations in this State bars this action, 
it is only necessary to say a word. All of the 
cases from Turnpike Co. v. Barnes, 6 Har. & J. 
57, to Scovill v. Thayer, 105 U. S. 143, including 
the group of cases reported in 91 U. 8., concur in 
holding that the call of the court is the foundation 
of the assignee’s right of action. This call was 





made on the 14th December, 1880, and this suit 
was instituted in April, 1885-—less than the statu- 
tery limitation, which is five years. This would 
seem to conclude the question upon authority; 
and that it is equally clear upon principle is fully 
shown by the case of Glenn v. Semple, 80 Ala. 
161, where the reasons are clearly stated in the 
opinion of the court, and many of the authorities 
are collected. 

As to the third objection, namely, that there is 
no proof of the defendant being a stockholder, we 
regard it as utterly untenable; for the record not 
only discloses the fact that he agreed to subscribe 
for fifty shares of the stock, but that he was one 
of the subscribers who executed a power of at- 
torney by which they acknowledged themselves 
stockholders of the company, and that they had 
appointed M. G. Harman, John Echols, and John 
D. Imboden their proxies to represent them in 
any general meeting of the stockholders held in 
six months from the 27th October, 1865. And the 
record shows that the proxies, not only took part 
in the formation and organization of the com- 
pany, but that it was on the motion of M. G. 
Harman, one of these very proxies, that the name 
of the proposed company was changed to the 
name of the National Express & Transportation 
Company. This I regard, as this court said in 
Grays v. Turnpike Co., 4 Rand. (Va.) 582, as 
‘“‘abundant evidence to prove the defendant asub- 
scriber.”’ Moreover, the name of the defendant 
appears on the books of the company, as the 
holder of fifty shares of its stock; and that the 
stock books of such a company are prima facie 
evidence of who are its stockholders is well set- 
tled (Glenn v. Orr, 96 N. C. 415, 2S. E. Rep. 538; 
Owings v. Speed, 5 Wheat. 420; Turnbull v. Pay- 
son, 95 U.S. 418); and that, as against such a 
subscriber, the corporation or substituted trustee 
has the right to enforce payment of the unpaid 
subscriptions is not and, indeed, cannot be well 
controverted. Canal Co. v. Raby, 2 Price, 99; 
Academy v. Robinson, 37 Pa. St. 213; Music Hall 
Co. v. Carey, 116 Mass. 474; Association v. Ben- 
shimol, 130 Mass. 328; Stuart v. Railroad Co., 32 
Grat. 147. 

As to the inentity of the books offered in evi- 
dence as the books of the company, we think 
there can be no reasonable doubt. In the chan- 
cery suit, the superintendent and trustee not only 
enumerated and identified those books before the 
commissioner, whose report, based thereon, was 
confirmed by the court, but proved the handwrit- 
ing of the various officers of the company by 
whom they were written and kept; and Mr. 
Howard, who was present when those books were 
produced before the commissioner by the super- 
intendent and trustee, testified in this case that 
the books exhibited before the court and jury were 
those identical books. All this, taken in connec- 
tion with the fact that they were the same books 
which had been previously judicially recognized 
and accepted as the genuine books of the com- 
pany, and that there is an entire absence of any 
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evidence in the record tending to cast suspicion 
on their genuineness, was certainly sufficient to 
justify the court in admitting them as evidence 
before the jury. 

As to the other objections made for the plaintiff 
in error, we do not regard them of enough im- 
portance to call for any notice at our hands. The 
answers to them all are either obvious, or have 
been suggested in the course of this opinion. We 
find no error in the judgment complained of, and 
it must be affirmed. 
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1, ACCEPTANCE — Condition — Waiver. Circum- 
stances stated under which the condition attached toa 
conditional acceptance of an order was held to have 
been waived by the defendant.— Schermerhorn v. Latchaw, 
8. C. Penn., May 25, 1888; 14 Atl. Rep. 429. 


2. APPEAL—Lien—Statute. Construction of Penn- 
sylvania statutes giving liens to minors working as 
laborers, clerks or otherwise for their wages and of 
appeal from the judgment of inferior courts in cases of 
that character.—Ely v. Stanton, 8. C. Penn., May 265, 1888; 
14 Atl. Rep. 441. 


3. APPEAL—Motion for New Trial—Waiver.——Though 
the rulings as to evidence are excepted to on the trial, 
they will not be considered on appeal, unless a motion 
is made to set aside the verdict, and an exception is 
taken to the overruling of the motion, which is noted 
on the record.— State v. Rollins, 8.C. App., W. Va., June 
27, 1888; 6 S. E. Rep. 923. 


4. ASSIGNMENT— Benefit of Creditors — Deposit— Set- 
off. A bunk in which was a deposit of money as- 
signed for benefit of creditors cannot refuse to pay the 
deposit to the assignee and set-off against his demand 
a note drawn by the assignor which feel due after the 











assignment was made.— Chipman v. Ninth, etc. Co., 8. O. 
Penn., April 23, 1888; 13 Atl. Rep. 707. 

5. ASSIGNMENT—Benefit of Creditors—Sale—Contempt. 
An assignee for the benefit of creditors who, disre- 
garding the directions of the court, sells the property 
in his charge below the appraised value therefo is 
liable to an attachment for contempt unless he pays 
into court the appraised value.—Arnett v. Trimmer, N. J. 
Ct. Chan., April 23, 1888; 13 Atl. Rep. 665. 

6. ATTACHMENTS— Chattel Mortgage — Equitable As- 
signment—Exemption—Replevin. Where the cred- 
itor of a mortgagor of person property buys the 
mortgage debt from the mortgagee and attaches the 
mortgage chattels for his own debt, the transfer of the 
note and mortgage operates as an equitable assign- 
ment and the mortgagor cannot maintain replevin for 
that portion of the mortgage chattels which was ex- 
empt by law from attachment.— Denno v. Nash, 8. C. Vt., 
June 19, 1888; 14 Atl. Rep. 459, 

7. ATTACHMENT— Dismissal — Appeal. An order 
discharging an attachment, upon a bond given as se- 
curity in place of the attachment is appealable.—Gale v. 
Seifert, 8. C. Minn., Ang. 30, 1888; 39 N. W. Rep. 69. 

8. ATTACHMENT — Foreign Attachment — Motion to 
Quash—Discretion—Review. A motion to quash a 
foreign attachment is addressed to the discretion of 
the trial court and is not reviewable.— Holland v. White, 
8. C. Penn., April 30, 1888; 13 Atl. Rep. 783. 

9, ATTACHMENT—Motion to Quash—Evidence—Record. 
The evidence on a motion to quash an attachment 
is no part of the record, and cannot be reviewed on cer- 
tioiari. — Holland v. White, 8.C. Penn., April 30, 1888; 13 
Atl. Rep. 782. 

10. ATTORNEY AND CLIENT — Misconduct of Attorney. 
It is error to permlt an attorney who has prev- 
iously appeared for the plaintiff to appear and act for 
the defendant in the same cause. A new trial will be 
granted in such case.— Weidekind v. Tuolumne, etc. Co., 8. 
C. Cal., Dec. 23, 1887, 19 Pac. Rep. 173. 

1l. BANKS — National — Insolvency — Claims. A 
creditor of an insolvent national bank, whose demand 
grows out of a fraud perpetrated by the officers of the 
bank in pursuance of a design to wreck the corpora- 
tion,is not entitled thereby to a preference over the 
general creditors.—Citizens’ Nat. Bank v. Dowd, U. 8.0. 
C. (N. C.), June 21, 1888; 35 Fed. Rep. 340. 

12. BANKS AND BANKING—Credit— Estoppel. —— When 
a bank has received money on deposit and credited the 
depositor with it, itis estopped from asserting that the 
money belongs to any one else. — Citizens’ Bank v. Alex- 
ander, 8. C. Pepn., May 21, 1888; 14 Atl. Rep. 402. 


13. BANKS AND BANKING—Principal and Agent— Guar- 
anty. Circumstances stated under which the holder 
of a draft who yields to the recommendation by its 
drawer of the agent to whom its collection may bein- © 
trusted has no recourse upon the drawer although he 
guaranteed that the business would be properly trans- 
acted by the agent. — First Nat. Bank v. Cadwallader, 8. 
C. Penn., May 25, 1888; 14 Atl. Rep. 410. 

14. BILLS AND NoTES—Assignment—Action. In an 
an action on a note by an assignee thereof, defendant 
cannot setup, that the assignment was obtained by 
fraudulent devices. The title is good as between the 
parties until set aside by proceedings instituted for that 
purpose. — Lehman v. Clark,8. C. Ala., July 10, 1888; 4 
South. Rep. 651. 

15. BILLS AND NOTES—Indorsers—Discharge. The 
payee of a negotiable note indorsed it in blank, as did 
subsequent holders. The holder of the note released 
the payee: Held, that the subsequent indorsers are dis- 
charged.— Brewer v. Boynton, 8. C. Mich., July 11, 1888; 39 
N. W. Rep. 49. 

16. Bonps—County—Notice—Vailidity. 
































The holder 





of bonds issued by a county in Kansas, is not affected 
with notice, that no general election had taken place, 
or reference made as required by the statute, but, the 
recital of the commissioners that the bonds were issued 
jn compliance with the statute is conclusive upon the 
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county. — Lewis v. Comanche County, U.8. C. C. (Kan.), 
May 31, 1888; 35 Fed. Rep. 343. 

17. BonD—Delivery—Joint Obligors. Where two 
persons execute a joint and several bond, each has im- 
plied authority, arising out of the nature of the trans 
action, to act for the others; and where one allows the 
other to take the bond, after both have executed it, his 
possession of the bond gives him authority to make de- 
livery of it, andto receive the consideration from the 
obligee.— Wolf v. Driggs, N. J. Ct. Chan., June 20, 1888; 14 
Atl. Rep. 480. 

18. BOUNDARIES—Monuments — Courses. Where 
there are well established monuments of a boundary 
and the line from the point of beginning does not con- 
form to the natural call, but starting from other points 
all of the natural calls respond, the former courses and 
distances must give way to the latter. — Hughes v. Caw- 
thorn, U. 8. C. C. (Cal.), Jan. 9, 1888; 35 Fed. Rep. 248. 


19. BRIBERY—Constitutional Law — Ex Post Facto — 
Habeas Corpus. On habeas corpus by a prisoner con- 
victed of bribery as alderman under Penal Code N. Y. 
§ 72, for discharge on the ground that said law 
was ex post facto and unconstitutional, the United 
States circuit court is bound to follow the construction 
put on the same by the comrt of appeals of the State 
and hold it to be prospective only.—Jn re Jaehne, U. 8. C. 
Cc. (N. Y.), June 11, 1888; 35 Fed. Rep. 357. 


20. BRIDGES—Court— Jurisdiction. The court of 
quarter sessions may strike out an order forthe erec- 
tion of a bridge at a term succeeding that at which the 
order was made, provided there are good reasons there- 
for. — Inre Nescopeck Bridge, 8. C. Penn., May 17, 1888; 14 
Atl. Rep. 419. 

21. CARRIER—Liability—Loss. In an action against 
a carrier for injury to property in transportation, a 
defense, that the injury was entirely due to an earth- 
quake, is a complete defense.— Slater v. South Car. R. R., 
S.C. 8S. Car., July 2, 1888; 6S. E. Rep. 936, 

22. CHATTEL MORTGAGE — Bill of Sale — Discovery — 
Costs. Where a bill ofsale absolute on its face for 
stock is given to secure a loan it will be held a mortg- 
* age. Ifatrustee making a sale refuses to disclose its 
terms and the bill of discovery becomes necessary, the 
‘trustee will be charged with costs.— Cake v. Schull, N. J. 
Ct. Chan., April 25, 1888; 13 Atl. Rep. 666. 


23. CHATTEL MORTGAGE—Lien — Exchange. —— Where 
a mortgagor agreed that if he exchanged or disposed of 
any of the mortgaged property, that received in its 
stead should be Subject to the same lien: Held, that 
under this agreement the mortgagor is not responsible 
for animals that have died or for articles consumed by 
him.—Hulsizer's etc. v. Opdyke, N. J. Ct. Chan., April 30, 
1888; 13 Atl. Rep. 669. 

24, CITIZENSHIP—Chinese—Habeas Corpus — Nativity. 
—— A child born in the United States of Chinese pa- 
rents is, by the rule of the common law and the four- 
teenth amendment, a citizen of the United States, and 
when restrained of his liberty of locomotion therein, 
may be delivered by habeas corpus from the proper 
national court. — Ex parte Chin King, U. 8. C. C. (Oreg.), 
June 25, 1888; 35 Fed. Rep. 354. 


2%. CLERK OF CouRT—Fees—Election. When the 
United States circuit court is open for the election pur- 
poses contemplated by act of Congress the clerk is 
entitled to his per diem and record fees. — Pleasants v. 
United States, U.8.D. C. (Va.), March 12, 1888; 35 Fed. 
Rep. 270. 

26. COLLISION—Canals Tugs and Tows—Evidence. —— 
Where the evidence is insufficient on any material 
matter in issue in admiralty, the court will reserve 
the question of damages to the coming in of the com- 
missioner’s report. — The Gilsonetal, U. 8. D.C. (N. Y.), 
June 8, 1888; 35 Fed. Rep. 333. 

27. COLLISION—Change of Course— Negligence. A 
change of course made in extremis and to diminish 
the force of a collision between two vessels, and re- 
duce the consequent damages resulting therefrom, is 





























not negligence. — Champlin v. The Helena E. Russell, U. 8. 
C. C. (Conn.), May 28, 1888; 35 Fed. Rep. 220. 

28. COLLISION—Negligence. Circumstances stated 
under which a ship was held responsible for a collision 
caused by its negligent steering.— Tacoma, etc. Co. v. The 
Blue Jacket, 8.C. Wash. Ter., July 14, 1888;19 Pac. Rep. 
151. 

29. COLLISON—Right of Way—Signals. A steamer 
having the right of way yields it to another, and so 
signals, she thereby takes upon herself the duty te go 
astern of the other and is bound to give way, or stop in 
time to prevent collision.— The Suesquehanna, U. 8. D. C. 
(N. Y.), April 30, 1888; 35 Fed. Rep. 320. 

30. COLLISION—Signal — Hell Gate. It is no fault 
in a steamboat bound west through hell gate on a 
flood tide to take the east channel, after giving one 
signal to a tow coming up through that channel.— Union 
Ins. Co. v. The Bridgeport, U. 8. D. C.(N. Y.), May 31, 
1887, 35 Fed. Rep. 222. 

$1. COLLISION—Steamer and Sail— Responsibility. 
Where, upon the whole case, there is no decisive evi- 
dence of fault on the part of the sailing vessel, the 
steamer must answer for the collision, if it was not in- 
evitable.— The City of Truro, U. 8. D.C. (N. Y.), June 5, 
1838 ; 35 Fed. Rep. 317. 

33. COLLISION — Steamboat and Tug — Mutual Fault. 
Where the damages from colliding of a steamboat 
with a tug arose through mutual fault, the same should 
be divided between them.— Case v. The Susquehanna, U. 
8. D.C. (N. Y.), May 12, 1888; 38 Fed. Rep. 325. 

33. COLLISION—Steam Tugs—Crossing. Where the 
libelant’s bark was being towed by one tug, she was run 
into and damaged by another, the collision being 
occasioned by the mutual negligence of the tugs: Held, 
that they were both liable. — The Sunny R. W. Burke, U. 
S. D.C. (N. Y.), May 31, 1888; 35 Fed. Rep. 327. 


34. COLLISION — Tug — Government Vessel. The 
managers of a steam tug having a government vessel 
in tow, so miscalculated the maneuvers as to cause the 
vessel to collide with two vessels in succession that 
were anchored in New York harbor: Held, that the tug 
was liable for the injury to both vessels. — The W. J. Mc 
Caldin, U. 8. D. C. (N. Y.), April 28, 1888; 35 Fed. Rep. 330. 


35. CONDITIONAL SALE—Delivery — Execution. A 
sale of chattels upon condition that the title shall not 
pass until the price and interest shall have been paid 
does subject the chattels to an execution against the 
vendee, although the creditor had no notice of the con- 
dition.— Dood v. Bowles, 8. C. Wash. Tex., Feb. 2, 1888; 19 
Pac. Rep. 156. 

36. CONDITIONAL LAWS—Delegating Legislative Power. 
The acts, authorizing the court of county revenues 
of Wilcox county to establish or abolish districts in 
which stock may be prevented from running at large, 
are constitutional. — Dunn v. Wilcor Cownty, 8. CO. Ala., 
July 11, 1888; 4 South. Rep. 661. 

37. CONSTITUTIONAL Law — Title of Law. The 
statute of Washington Territory authorizing an appeal 
to the supreme court is constitutional, the subject be- 
ing sufficiently designated in the title of the act.—Baker 
v. Prewett, 8. C. Wash. Ter., July 14, 1888; 19 Pac. Rep. 149. 


38. CONTRACT — Damages. Where one agreed to 
supply a specific article and fails to do so without de- 
fault on his part, the measure of damages is the price 
paid, if it does not appear that the deficiency was sup- 
plied elsewhere at a greater cost.— Weiland v. Townsend, 
N. J. Ct. Chan., May 5, 1888; 13 Atl. Rep. 672. 

39. ConTRacT—Vendor and Vendee— Conveyance. 
The following writing: “August 20, 1850. I do hereby 
agree that J P shall have the land which he is in pos- 
session of now forthe labor he done for me over age; 
and this shall be his receipt for all my rights and claims 
against the land. [Signed] DP,” does not convey the 
absolute title to the land for want of words of limita- 
tion, but is merely a receipt for the purchase money of 
the land.— Phillips v. Swank, 8. C. Penn., April 23, 1888; 13 
Atl. Rep. 712. 
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40. COPYRIGHT — Pictures — Labels. No print or 
label designed to be used for any article of manufacture 
can be copyrighted. — Schumacher v. Wogram, U. 8. C. C. 
(N. Y.), May 25, 1888; 35 Fed. Rep. 210. 

41, CORPORATIONS— Consolidation — Status — Assign- 
ment — Patents. Under New York statutes, by the 
consolidation oftwo corporations the old corporation 
does not become extinct but is still able to wind up its 
affairs,and an assignment of a patent by it after the 
consolidation is sufficient to convey title.— Edison Elec- 
tric L. Co. v. New Haven E. L. Co., U. 8. C. C. (Conn.), 
June 11, 1888 ; 35 Fed. Rep. 233. 

42. CORPORATIONS—Note— Estoppel. Where the 
president of a corporation executes his note for its ac- 
commodation, the proceeds being used for its benefit, 
and he pays it, the corporation on a suit by his admin- 
istrator cannot deny his authority to execute the note 
and its liability thereon. — Tuscaloosa C. S. O. Co. v. 
Perry, 8. C. Ala., June 27, 1888; 4 South. Rep. 635. 

43. CRIMINAL Law—Accomplice —State’s Evidence. — 
An accomplice in crime who testifies before the grand 
jury under promise of immunity from punishment, 
afterwards refuses to testify in the trial of the case, he 
thereby forfeits all claim to clemency and subjects 
himself to tria! and conviction. — United Stutes v. Hinz, 
U. 8. C. C. (Cal.), May 21, 1888; 35 Fed. Rep. 272. 

44. CRIMINAL Law — Burglary — Ownership of House. 
——Under Georgia law, an indictment for house-break- 
ing must allege the ownership of the house. — State v. 
Hupp, 8. C. App. W. Va., June 27, 1888; 6 8. E. Rep. 919. 


45. CRIMINAL LAW—False Pretenses— Information.— 
An information for obtaining goods by false pretenses 
is fatally defective where the only allegations of the 
falsity of the pretenses are that in truth and fact de- 
fendant well knew that all his representations were false. 
— People v. Reynolds, 8.C. Mich., July 11, 1888; 28 N. W. 
Rep. 923. 

46. CRIMINAL Law—Husband and Wife— Coercion. —— 
On a trial of husband and wife for receiving stolen 
goods, a charge tbat if the wife was drawn into the 
crime by her husband, but was the more active of the 
two, she is equally guilty.— State v. Horeston, 8. C. 8. Car., 
July 2, 1888; 6 8S. E. Rep. 943. 

47. CRIMINAL Law—Indictment—Judgment. —-Where 
an indictment is defective in charging the crime in- 
tended, but does charge a crime, and the verdict is 
guilty as charged, the court should render a judgment 
for the latter crime.—State v. Hupp, 8. C. App., W. Va., 
June 27, 1888; 6 8. E. Rep. 919. 

48. CRIMINAL Law—Manslaughter—Intent. Intent 
to take life is not essential to manslaughter in the first 
degree.— White v. State, 8.C. Ala., June 26, 1888; 4 South. 
Rep. 598. 

49. CRIMINAL Law — Receiving Stolen Goods — Proof. 
The evidence held not sufficient to sustain a con- 
viction.— People v. Montague, 8. C. Mich., July 11, 1888; 39 
N. W. Rep. 60. 

50. CRIMINAL Law — Sentence — Habeas Corpus. 
Where, in a criminal case,the error is only that the 
sentence isfor a term less than is prescribed by law, 
the prisoner is not entitled to release upon habeas corpus. 
—State v. Stordock, 8. C. Minn., Aug. 30, 1888; 39 N. W. 
Rep. 65. 

51. CRIMINAL Law — Venue — Change of Venue. 
Where it appears upon an application fora change of 
venue on the ground of popular excitement that the 
excitement has subsided, the application may be denied 
by the court in its discretion. Rulings on the following 
subjects: denial of motion, temporarily continuance, to 
obtain return of depositions, ab of 1, at- 
tendance on other court, attendance on legislature, ap- 
pointing attorney to represent defendant, formation of 
grand jury, waiver of defects, committment, setting 
aside indictment, right of defendant to be heard before 
grand jury, jury, challenges, bias against capital pun- 
ishment, bias of juror, review, retrial of challenges, 
arraingment, copy of indictment, trial, compelling de- 
fendant to stand up for identification, opening state- 


























ment by counsel, comments, opening statement, 
extent, number of opening statements, evidence, med- 
ical treatises character of defendant, biased witness, 
witness, leading questions, confessions, preliminary 
proof, depositions, hearsay, expert witness, hypothet- 
ical question, comments of counsel, bills of exception, 
settling during trial.—People v. Goldenson, 8. C. Cal., May 
25, 1888; 19 Pac. Rep. 161. 

52. CRIMINAL PRACTICE — Indictment — Quashing — 
Statute. Construction of Utah statutes relative to 
indictments and quashing thereof, an indictment can- 
not be quashed because it was found upon the testi- 
mony of an incompetent witness. — United States v. 
Cuther, 8. C. Utah, Aug. 27, 1888; 19 Pac. Rep. 145. 

53. CUSTOMS — Discriminating — Duties — Silks. 
Silk that has been advanced in England from raw silk 
is liable to a discriminating duty of ten per cent. 
ad valorem.—Strange v. Barney, U. 8. C. C. (N. Y.), May 28, 
1888 ; 35 Fed. Rep. 196. 

54. Customs DUTIES—Protest—Timelessness.—A pro- 
test isin time, if made by an importer for excessive 
duties before the several items of the importation have 
been liquidated. — Strange v. Barney, U. 8. C. C. (N. Y.), 
May 23, 1888; 35 Fed. Rep. 196. 

55. DAMAGES — Assault and Battery — Punitive Dam- 
ages—Malice. Malice may be shown in an action for 
assault and battery as an element of compensatory 
damages, even if punitive damages be added thereto.— 
Webb v. Gilman, 8. J. C. Me., Feb. 9, 1888;13 Atl. Rep. 688. 


56. DAMAGES— Measure of Damages — Drains. A 
party whose property is injured is bound to protect 
himself by prompt action to repair the injury. Hence, 
where a drain was obstructed and the injury could 
have been at once repaired for $25 and the plaintiff de- 
layed any action until it costs $100 to repair the injury: 
Held, that the measure of damages to which he was 
entitled was $25.—Lloyd v. Lloyd, 8. C. Vt., May 7, 1888; 13 
Atl. Rep. 638. 

57. DAMAGES—Punitive Damages—Evidence. The 
right to punitive damages grows out of the evil motive 
of the defendant, unless that motive appears from the 
nature of the act plaintiff must produce evidence which 
establishes it.—Haines v. Schultz,8. C. N. J., June 7, 1888; 
14 Atl. Rep. 458. 


58. DEED—Grantee. A deed to the members of the 
New Judson churchis void for want of a grantee. — 
Morris v. State, 8. C. Ala., July 9, 1888; 4 South. Rep. 628. 


59. DEPOSITIONS—Admissibility—Time. Where it 
is stipulated that the parties shall close their testimony 
by acertain time, only such depositions as are taken 
previous to that time are admissible on a subsequent 
hearing.—In re Thomas, U. 8. D. ©. (8. C.), June 21, 1888; 
35 Fed. Rep. 337. 

60. DEPOSITIONS—Right to Open—Master. Depo- 
sitions taken under order of a special master, cannot 
be opened by him, though they are in his hands as 
clerk of the court. — In re Thomas, U. 8. D.C. (8.C.), 
June 21, 1888; 35 Fed. Rep. 337. 

61. DETINUE—Damages—Articles—Value of. Un- 
der Alabama law, in an action of detinue for two vessels 
separately described, it will be presumed, there being 
no proof to the contrary, that it is practicable to assess 
the value separately, and a verdict assessing the value 
together is erroneous.—Southern W. Co. v. Johnson, 8. C. 
Ala., July 10, 1888 ; 4 South. Rep. 643. 

62. DISCOVERY— Lost Instrument. A bill for the 
discovery and restoration of a lost deed is liable to 
demurrer ifit fuils to allege that the loss occurred 
without the fault of the plaintiff or by the fault of the 
defendant.— Lancey v. Randlett, 8. J.C. Me., Feb. 9, 1888; 
18 Atl. Rep. 686. 

63. DivoRcE—Alimony—Imprisonment. It is not 
unconstitutional to imprison a husband till he obeys an 
order to pay alimony to his vife, with which order he 
is able to comply.—Lewis v. Lewis, 8. C. Ga., July 11, 1888; 
6 8. E. Rep. 918. 

64. DRAINAGE 
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vania statutes relative to drainage. Ruling as to prose- 
cution for filling up public drain. — Blessington v. Com- 
monwealth, 8. C. Penn., May 25, 1888; 14 Atl. Rep. 416. 

65. EJECTMENT—Equity — Specific Performance. 
An action of ejectment in Pennsylvania upon an equit- 
able title is equivalent to a bill for specific performance, 
and the rules for submitting questions of fact to a jury 
are the same in one form of procedure asin the other. 
—Reno v. Moss, 8. C. Penn., April 23, 1888; 13 Atl. Rep. 716. 

66. EJECTMENT — Title — Possession. Where A 
enters into possession, builds a house, and puts a 
tenantin, he can support ejectment against B, who 
shows merely a latter possession, neither A nor B con- 
necting himself with the proper title. — Strange v. King, 
8. C. Ala., June 26, 1888; 4 South. Rep. 600. 

67. ELECTIONS—Arrest by Marshals — Probable Cause. 
A deputy marshal acting under United States 
authority at an election and having reasonable ground 
to believe that an offense under the act of Congress 
was committed, such a state of facts is a defense to an 
action for false imprisonment.—Ez parte Morrill, U. 8. C. 
C. (Oreg.), June 19, 1888; 35 Fed. Rep. 261. 

68. ELECTIONS—Voters — Supervisors—Compensation. 
Under the act of congress concerning attendance 
of supervisors of election at the registration of voters 
and at elections, a supervisor who under orders of his 
chief attends eight days on registration and election all 
together is entitled to the $5 a day pay therefor.— Berry 
v. United States, U. 8. D. C. (Va.), Oct. 28, 1887 ; 35 Fed. Rep. 
269. 

69. EMINENT DoMAIN—Railroads—Crossings.—— W here 
by statute a district court shall prescribe the location 
of acrossing of one railroad, the railroad crossed is 
only entitled to have the place and manner of a neces- 
sary crossing so ordered as to be as little injurious as is 
consistent with the interest of both corporations and 
the public.—Inre Mineapolis, etc. R. R., 8.C. Minn., Aug. 
30, 1888; 39 N. W. Rep. 65. 

70. EMINENT DOMAIN—States—Notice. In an action 
against the city of St. Paul for trespass to land and 
buildings in grading a street, defendant to justify must 
show that notices of the assessment of damages and 
conrfimation thereof were given. — Overmann v. City of 
St. Paul, 8. C. Minn., July 9, 1888; 39 N. W. Rep. 66. 


71. EMINENT DOMAIN — Voluntary Contributions. 
Where parties by voluntary contributions raise a fund 
to extend a railroad one who, over whose land it runs 
is not entitled under the right of eminent domain to be 
paid for his land out of the fund so raised. — Smith v. 
Crisman, N. J. Ct. Err. and App., May 23, 1888; 14 Atl. Rep. 
484. 

72. Equiry— Canceling Deed — Consideration. A 
conveyance of land will not be set aside for inadequacy 
of consideration, where the price paid was $1,000 and 
its cash value does not exceed $1,200, and it is not shown 
that more than $1,000 could have been then realized on 
it.— Woods v. Craft, 8. C. Ala., July 10, 1888; 4 South. Rep. 
649. 

73, Equity — Master in Chancery — Findings of Fact. 

The supreme court will not reverse the findings of 
fact of a master in chancery unless his error is flagrant. 
— Appeal of Coxe, 8. C. Penn., April 23, 1888; 13 Atl. Rep. 
727. 
74. Equiry— Quieting Title — Injunction — Execution. 
Where the bill is filed to quiet the title of the 
plaintiff, an injunction will not be granted to restrain 
the sale of the land upon execution against plaintiff’s 
grantor; there is no ground for equitable interference. 
—Sarah v. Swayze v. Hackettstown, etc. Co.. N. J. Ct. Chan., 
May 8, 1888; 18 Atl. Rep. 670. 

75. EQuiry — Sale of Land — Service of Process. 
Under Alabama law, a sale of the land of a non-resident 
defendant, under a decree pro confesso, after service by 
publication, will not be held void in a collateral action 
not brought until seven years thereafter, though the 
statutory requirements as to bond and service of a 
copy of the decree were not complied with. — Seelye v. 
Smith, 8. C. Ala., July 11, 1888; 4 South. Rep. 664. 



































76. Equiry—Specific Performance.—Assignment. 
The assignee of an insolvent firm is entitled to specific 
performance of an agreement made with him by a 
creditor whose claim was not included in the assign- 
ment to take for his debt less than its face value. — 
Gottschalk v. Stein, Ind. Ct. App., June 18, 1888; 18 Atl. 
Rep. 625. 

77. EVIDENCE — Confession — Accomplice. If an 
accomplice upon promise of immunity from punish- 
ment makes a private confession, and afterwards re- 
fuses to testify, or in bad faith testifies falsely; he may 
be convicted on the evidence of that confession.— United 
States v. Hirrz, U. 8. ©. C. (Cal.), May 21, 1888; 35 Fed. 
Rep. 272. 

78. EVIDENCE—Deed — Proof of Execution. Evi- 
dence of the existence of a deed which cannot be 
produced, unaccompanied by an offer to prove its due 
execution, is inadmissable. — Calhoun v. Calhoun, 8. C. 
Ga., July 11, 1888; 68. E. Rep. 913. 

79. EVIDENCE — Opinion Evidence — Witness. A 
public officer who testifies that certain papers are 
missing from his office cannot be asked his opinion as 
to what had become of those papers. — Schrader v. 
Schrader, 8. C. Penn., May 25, 1888; 14 Atl. Rep. 434. 

80. EVIDENCE—Record—Exemption. In ejectment 
by one tenantin common against another, defendant 
alleging a partition, the original book of the record of 
exemptions, containing such declaration of plaintiff, 
purporting to be sworn to, and the affidavit, but not 
the declaration, being subscribed by plaintiff, is admis- 
sible, under Alabama law,to prove such position. — 
Stevenson v. Moody, 8. C. Ala., June 28, 1888;4 South. 
Rep. 595. 

81. EVIDENCE — Sale — Action for Price. In an 
action by the vendor of a machine for the price, which 
is fixed by the contract, itis error to admit evidence of 
its cost of construction.—Loche v. Priestly E. W. ¢ 8. Co., 
8. C. Mich., July 11, 1888; 39 N. W. Rep. 54. 

82. EXECUTIONS—Accounting — Defenses. In an 
action by the heirs for an accounting against the ad- 
ministratrix,aclaim that she is entitled to $600 as a 
homestead in the estate which after paying debts would 
exhaust the personality, is no defense.—Clement v. Riley, 
8. C. 8. Car., June 30, 1888; 6 8. E. Rep. 932. 

83. EXECUTOR—Accounting—Interest — Auditor. 
For an auditor upon settlement of an estate to refuse to 
allow interest on a claim because there is a set-off 
against the claim is irregularity, but if the set-off is 
valid and equivalent to the interest deducted the mis- 
take is not material. — Appeal of Shirk, 8.C. Penn., May 
25, 1888; 14 Atl. Rep. 413. 

&. EXECUTORS—Allowance of Claims— Partners. 
The validity of a claim for a balance on an unsettled 
partnership account, filed by the surviving partner 
against his deceased partner’s insolvent estate, cannot 
be determined on an issue between the claimant and 
the objector, under Alabama law.—Chandler v. Wynne, 8. 
C Ala., July 11, 1888; 4 South. Rep. 653. 

8. EXECUTORS—Bond—Suits—Minors. ——In an action 
by asole surviving heir against the sureties of a de- 
ceased administrator, itis not necessary to appoint an 
administrator de bonis non, when it appears there are no 
claims against the estate. Nor need an administrator 
be appointed for the deceased heir, who died a minor 
with no debts, leaving plaintiff as his sole heir. An 
administrator, who boards with the minor heirs, who 
have no guardian, is entitled to a reasonable allowance 
therefor.— Glover v. Hili, 8. C. Ala., July 9, 1888; 4 South. 
Rep. 613. 

8. EXECUTORS — Sales — Intervenors. Where a 
widow, claiming a dower interest, obtains an order for 
asale of realty by the administrator, the purchaser 
cannot ask to be made a party to the proceedings, 
asking to participate in the funds realized. — Allen v. 
Daniels, 8. O. Ga., July 11, 1888; 6 8. E. Rep. 917. 

81. EXECUTORS—Settlement—Records.—— In a pro- 
ceeding in the probate court by an administrator de 
bonis non against the former administrator to obtain a 
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settlement, the-records of the court, containing a par- 
tial settlement of the latter’s accounts, are admissible. 
—Mc Donald v. Jacobs, 8. C. Ala., June 27, 1888; 4 South. 
Rep. 605. 

88. EXECUTORS AND ADMINISTRATORS—Accounting.— 
Where the decree of the supreme court of probate has 
declared that an administrator shall be charged with 
the proceeds of land sold by him, without the order of 
the probate court, and he has taken no appeal from 
the decree, he will be charged accordingly.—Treat v. 
Treat, 8. J. C. Me., Feb. 7, 1888; 13 Atl. Rep. 684. 


89. EXECUTORS AND ADMINISTRATORS— Creditors—Ju- 
risdiction—Statute. The jurisdiction by statute of 
the orphan’s court to sell the lands of decedent to pay 
debts is merely cumulative. A creditor may file a bill 
in equity to subject the land of a decedent to the pay- 
ment of his debts if the personal assets are deficient.— 
Houston v. Levy, etc. Co., N. J. Ct. Chan., May 3, 1888; 13 
Atl. Rep. 671. 

90. EXECUTORS AND ADMINISTRATORS — Expenses.— 
Circumstances stated under which an administrator 
was held entitled in equity to reimbursement for ex- 
penses incurred by him in a fruitless attempt to collect 
a debt in another jurisdiction due to the estate.— 
Thompson v. Smith, 8. C. N. H., March 16, 1888; 13 Atl. Rep. 
639. 

91. EXEMPTIONS—Assignment. An assignment of 
wages to be earned, made for the expressed purpose of 
providing for the future support of the assignee and 
his family, is not, as a matter of law, fraudulent as to 
existing creditors of the assignor.—Provencher v. Brooks, 
8. C. N. H., March 16, 1888; 13 Atl. Rep. 641. 


92. EXEMPTION—Commercial Traveler — Statute. 
Under the statute of New Hampshire, the horse used 
by a commercial traveler is exempted from attach- 
ment.— Town v. Marshall, 8.C. N. H., March 16, 1888; 13 
Atl: Rep. 648. 

98. EXEMPTION—Widow’s Exemption—Laches — Stat- 
ute. Where a widow delays for three years to claim 
her exemption, under the statutes of Pennsylvania, she 
is held to have waived her right to such exemption.— 
Appeal of Kearns, 8.C. Penn., May 25, 1888; 14 Atl. Rep. 435. 


94, EXPERT. Circumstances stated under which it 
was held that an attorney at law of forty years’ stand- 
ing, who had only made chemistry a subordinate 
study, could not be examined as an expert witness in a 
question concerning the purity and quality of whisky. 
—Hass v. Marshall, 8. C. Penn., May 25, 1888; 14 Atl. Rep. 
421. 

95. FEEs—Clerk of Court. Rev. Stat. U. S. § 828, 
allows clerks of the United States courts “‘five dollars a 
day for his attendance in the court while actually in 
session:” Held, that he was entitled to his per diem 
when the court was actually in session, whether any 
business was transacted or not.—Goodrich v. United 
States, U. 8. C. C. (Ark.), April 3, 1888; 35 Fed. Rep. 193. 


96. FEES—Olerk of Court—Suits. The clerk of the 
circuit court may, under Alabama law, sue the success- 
ful party for fees for issuing subpcenas for witnesses at 
his request.— South, etc. R. Co. v. Bradley, 8. C. Ala., June 
28, 1888; 4 South. Rep. 611. 

97. GUARDIAN AND WARD—Due Diligence—Counsel.— 
A guardian having invested his ward’s money in a loan 
on land, without having ascertained its value by the 
exercise of due diligence and proper inquiry, was held 
liable for the money, although he acted under the ad- 
vice of counsel.—Appeal of Lochler, 8. C. Penn., May 28, 
1888; 14 Atl. Rep. 451. 

98. HigHways—Damage—Defect—Statement, —— One 
whose person or property is injured by reason of the 
defect of a highway must, within ten days thereafter, 
file with the selectmen of the town a sworn statement 
of the fact, the time when and place where the injury 
occurred.— Robin v. Bartlett, 8. C. N. H., March 16, 1888; 13 
Atl. Rep. 645. 

9%. HigHwars—Establishment—Jury. 
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justice of the peace, from the determination of the 
town supervisors on the question of laying out a high- 
way, is constitutional.—State v. Rapp, 8.C. Minn., July 
3, 1888; 38 N. W. Rep. 926. 

100, HOMESTEAD—Sale—Acknowledgment of Wife.—— 
A homestead may be taken in execution and sold under 
a judgment against the husband, though the latter, 
with his wife, had conveyed it to a third party and had 
put him in possession, if the wife has not acknowledged 
the deed as required by law, and her subsequent proper 
acknowledgment after the execution sale will not cure 
the defect.—Smith v. Pearce, 8. C. Ala., July 9, 1888; 4 
South. Rep. 616. 

101. HOMESTEAD—Widow. The husband’s occu- 
pancy of a homestead at the time of his death, and 
value within the statutory limit, entitle a widow to the 
exemption, and on atrial of the claim of exemptions, 
the question whether the husband’s estate is indebted 
is immaterial.—Coz v. Bridges, 8. C. Ala., June 26, 1888; 4 
South. Rep. 597. 

102. HUSBAND AND WIFE—Actions by. In West 
Virginia, a wife may join her husband as plaintiff with 
her in an action concerning her separate property, 
though she may sue alone.—Fozr v. Manufacturers, etc. 
Co., 8. C. App. W. Va., July 30, 1888; 6S. E. Rep. 929. 

103. HUSBAND AND WIFE—Action—Personal Injuries— 
Disclaimer—Statute. In a joint action by husband 
and wife, under the statute of Pennsylvania, for per- 
sonal injuries to the wife, the extent and expense of 
such injuries may be given in evidence, as well as the 
value of her services. At the commencement of such 
action the husband must file a stipulation disclaiming 
any right of action on his part for such injuries.—Du 
Bois Borough v. Baker, 8. C. Penn., April 30, 1888; 13 Atl. 
Atl. Rep. 783. 

104. HUSBAND AND WIFE—Rights at Common Law.— 
At common law, all personal property belonging to the 
wife or coming to her after her marriage became the 
property of the husband upon his reducing it to pos- 
session.— Jones v. Davenport, N. J. Ct. Chan., April 10, 
1888 ; 13 Atl. Rep. 652. 

105. HUSBAND AND WIFE—Separate Estate—Appeal.— 
Where a wife sues to set aside a mortgage on her sepa- 
rate estate, alleging that it was given to secure the 
price of mules bought by her husband, a finding that 
she purchased the mules will not be disturbed, where 
the evidence is conflicting, and it appears that she 
mortgaged them the next day to secure her own debt. 
—Faut v. Brown, 8. C. 8. Car., Jaly 5, 1888; 6 8S. E. Rep. 937. 

106. INFANCY—Guardian Ad Litem—Attorney—Statute. 
——Constructjon of California statutes relative to the 
appointment of a guardian ad litem and attorneys for 
infants, parties to the action.—Carpenter v. Superior Ct., 
8. C. Cal., April 21, 1888; 19 Pac. Rep. 174. 

107. INJUNCTION— Conflicting Affidavits. Where, 
upon application for an injunction, the affidavits are 
conflicting upon the hearing, the chancellor rightly re- 
fuses an injunction.— Doolittle v. East Tenn, etc. R. Co.,8. 
C. Ga., July 12, 1888; 6 S. E. Rep. 918. 

108. INJUNCTION—Municipal Corporations— Fire Lim- 
its. Equity will protect the corporate franchise of 
a corporation in building an addition to a depot, where 
the city authorities claim it is a violation of a city ordi- 
nance and threaten to destroy the building.—Montgom- 
ery City v. Lovisville ¢ N. R. Co., 8. C. Ala., July 9, 1888; 4 
South. Rep. 626. 

109. INJUNCTION — Void Judgment. A justice’s 
judgment, when process has not been served on the 
defendant, is void, but relief is obtainable at law, and 
not in equity.—Kanawha, etc. Co. v. Ryan, 8. C. App. W. 
Va., June 27, 1888; 6 8. E. Rep. 924. 

110. INSURANCE—Mutual Benefit Society — Estoppel.— 
After deceased had been suspended, the defendant 
society continuing to receive assessments was estopped 
from denying that deceased was a member in good 
standing.—Hoffman v. Legion of Honor, U. 8. C. C. (Va.), 
May 4, 1888; 35 Fed. Rep. 252. 

111. INSURANCE — Mutual Benefit Societies — False 
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Representations. False representations made by 
one in his application for insurance avoids the con- 
tract.—Hoffman v. Legion of Honor, U. 8. C. C. (Va.), May 
4, 1888; 35 Fed. Rep. 252. 

112. INSURANCE—Policy—Conditions. A condition 
in an open policy of insurance that the assured should 
assign all claim against the carrier in payment of the 
loss, is not broken by the assured limiting the value of 
the consignment by his contract with the carrier toa 
sum below its real value.—Kidd v. Greenwich Ins. Co., U. 
8. C. C. (N. Y.), June 21, 1888; 35 Fed. Rep. 351. 

113. INSURANCE—Policy—Mortgage. A mortgagee 
to whom a fire policy of insurance is made may sue the 
insurance company either in her own name or in that 
of the mortgagor.—Halil v. Fire, etc. Co., 8. C. N. H., 
March 16, 1888; 13 Atl. Rep. 648. 

114, INTEREST. The rate of interest agreed upon 
when a contract is made,or if no such agreement is 
made, the rate allowed by law at the time the loan is 
made will be the rate which it bears.— Wyckoff v. Wyckoff’, 
N. J. Ct. Chan., April 18, 1888; 13 Atl. Rep. 662. 

115. INTOXICATING LIQUORS—Brewers’ Licenses—Stat- 
ute. Construction of Pennsylvania statutes rela- 
tive to the granting of licenses to brewers, authorizing 
them to make and sell beer.—Zinner v. Com., 8. C. Penn., 
May 25, 1888; 14 Atl. Rep. 431. 

116. INVENTIONS—Celluloid— Patent Ability. The 
discovery of Stevens that fusil oil was an efficient and 
cheap solvent of camphor, in conjunction with nitro- 
cellulose, was patentable.— Celluloid Manufy. Co. v. Am 
Zylonite Co., U. 8. C. C. (N. Y.), April 18, 1888 ; 35 Fed. Rep. 
301. 

117. INVENTIONS—Damages— Motion to Increase. 
On a motion by a complainant to increase damages, if 
the defendant has acted in good faith and honestly 
toward his adversary the court should not grant the 
motion. — Welling v. Le Ban, U. 8. 0. C. (N. Y.), June 18, 
1888 ; 35 Fed. Rep. 302. 


118. INVENTIONS — Infringement — Cultivators. 
Patent 242,497 to E. A. Wright for cultivators is infringed 
by letters patent Nos. 259,626 and 266,122. — Hgad Manfy. 
Co. Moline M. ¢ S. Co., U. 8. C. C. (Ia.), May 14, 1888; 35 
Fed. Rep. 299. 

119. INVENTIONS — Infringements — Practice—Review. 
The decision of a master to whom has been re- 
ferred a question of infringement will not be disturbed 
in the absence of convincing proof to the contrary. — 
Welling v. Le Ban, U. 8.C. C.(N. Y.), June 18, 1888; 35 
Fed. Rep. 301. 

120. JAILS—Support — United States Prisoners — Con- 
tempt. A sheriff who refuses to take a United 
States prisoner to keep upon tender of the sum paid 
for a State prisoner’s support is liable for contempt. — 
In re Kays, Sheriff, U. 8. D. C. (Cal.), May 28, 1888; 35 Fed. 
Rep. 280. 

121. JUDGMENT— Fraud — Laches. Long delay in 
filing a bill for relief against a judgment or decree is 
such laches as will authorize a demurrer for want of 
equity.—Dringer v. Jewett, N. J. Ct. Err. & App., April 17, 
1888 ; 13 Atl. Rep. 664. 

122. JUDGMENT—Partition— Collateral Attack. A 
partition sale of land by order of the probate court 
under Alabama law, on a petition showing jurisdiction, 
will not be set aside in a collateral proceeding for mere 
irregularity in serving the notice of the filing of the 
petition, which irregularity was not taken advantage of 
in the original proceeding. — Cartelon v. Whitley, 8. C. 
Ala., June 28, 1888; 4 South. Rep. 610. 


123. JUDICIAL SALES—Public or Private. Where a 
commissioner is directed by the decree to sell land at 
public sale, a private sale is void.— Huston v. Sadler, 8. C. 
App., W. Va,, June 27, 1888; 6 8. E. Rep. 920. 


1%. Jurny—Challenge—Challenge to Array. In the 
absence of fraud or misconduct of the officers it is not 
sufficient ground for qa challenge to array in a criminal 
case that out of 48 regular jurors, two were found to 
have been dead and one to have moved away.— Showers 















































v. Commonwealth, 8. C. Penn., May 28, 1888; 14 Atl. Rep. 
401. 

125. JuRY—Summoning. The city assessor of East 
Saginaw selected from the wards of the city the per- 
sons to serve as petit jurors in the circuit court, and 
such list so selected and returned was signed by him 
alone: Held, that the jurors were regularly selected. — 
Hewitt v. Saginaw C. Judges, 8. C. Mich., July 11, 1888; 39 
N. W. Rep. 56. 

126. JUSTICE OF THE PEACE—Appeal — Swearing Jury. 
In a case appealed from a justice, where the 
record fails to show that any plea had been filed or 
issue made, but that the jury were sworn to try the 
issue, judgment will not be reversed in the absence of 
anything to show that the plaintiff in error was injured 
thereby. — Tully v. Despard, 8. C. App., W. Va., June 27, 
1888; 6 S. E. Rep. 927. 

127. LANDLORD AND TENANT—Disclaimer. Where 
a tenant upon being served with notice to quit at the 
end of his term said to the agent that he did not hold 
under the (alleged) landlord, such statement is a dis- 
claimer of the tenacy and ejectment may be brought 
against the tenant before the expiration of the term. — 
Willard v. Earley, 8. C. Penn., May 25, 1888; 14 Atl. Rep. 
426. 














128. LANDLORD AND TENANT—Lease— Tenement. 
A leased room is a tenement and the tenant may if it 
becomes unfit for use without his fault abandon it, and 
reoccupy it when it is repaired without any breach of 
his lease.— Miller v. Benton, 8. C. Conn., Dec. 16, 1887; 13 
Atl. Rep. 678. 

129. LANDLORD AND TENANT —Lien — Purchaser. 
Under Georgia law, the lien of a landlord on crops raised 
on land rented from him is not good as against a bona 
fide purchaser for value. — Thornton v. Carver, S.C. Ga., 
July 11, 1888; 6 8S. E. Rep. 915. 

130. LIBEL—Criminal Libel.——The words “By George, 
the old liar,” are held to constitute a criminal libel 
after verdict.—Joh v. Ce alth, 8. C. Penn., May 
25, 1888; 14 Atl. Rep. 425. 

131. LIMITATION OF ACTIONS — Dismissal — Extending 
Time. Upon dismissing an action, the court has no 
power to extend the time for bringing a new action. — 
Humphrey v. Carpenter, 8. C. Minn., July 9, 1888; 39 N. W. 
Rep. 67. 

132. LIMITATION OF ACTION — Exceptions — Non-resi- 
dence. In order to prevent the running of the 
statute of limitations the debtor’s absence from the 
State must be such that process cannot be so served 
upon him that the judgment obtained inthe suit will 
bind him personally. — Quarles v. Bickford, 8. CO. N. H., 
March 16, 1888; 18 Atl. Rep. 642. 

183. MALICIOUS MISCHIEF — Revenue Officers — Illicit 
Whisky. Where a barrel of whisky is without 
the stamp or brands required by law the mere posses- 
sion of it gives notitle; and a revenue officer who 
seizes it on private premises where it is concealed, and 
in good faith destroys it, he is not liable for wanton in- 
jury to personal property.— North v. Vanderford, U. 8. C. 
C. (N. C.), April Term, 1888 ; 35 Fed. Rep. 283. 

134. MARITIME LrENS—State Laws— Jurisdiction. 
The State laws providing for liens on vessels for sup- 
plies at the home port though void for conferring juris- 
diction in rem in the State courts, will be recognized in 
admiralty.— The Sylruan Stream, U. 8. D. OC. (N. Y.), June 
12, 1888 ; 36 Fed. Rep. 314. 

135. MASTER AND SERVANT— Negligence of Servant.—— 
B, the servant of A placed dynamite in O’s shop against 
C’s objections, to preserve it from rain. It exploded 
the next day and injured C: Held, thatthe jury must 
consider whether the act was done with the bona fide 
purpose of preserving the dynamite, andin that way 
to further A’s interest, in which case the act was within 
the scope of B’s authority. — Birmingham W. W. Co. v. 
Hubbard, 8. C. Ala., June 27, 1888; 4 South. Rep. 607. 

136. MASTER AND SERVANT— Negligence of—Vice-Prin- 
cipal. Plaintiff, an employee, under direction of a 
foreman put up a staging twenty-eight feet high, and 
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firmly nailed two planks constructing the floor of the 
stage so as he could work safely on it; during his ab- 
sence the foreman ordered another hand to remove one 
of the planks and put another in its place without nail- 
ing it. Plaintiff not knowing of the change came on the 
stage, fell and was injured: Held, that the act by which 
the injury occurred was the foreman misleading plaint- 
iffinto danger for which the defendant was liable. — 
Heckman v. Mackey, U. 8.C. 0. (N. Y.), June 22, 1888; 35 
Rep. 353. 

137. MORTGAGE—Junior Mortgage — Mistake — Subro- 
gation. Circumstances stated under which a mort- 
gage was held to be entitled to be subrogated to the 
rights of a junior mortgagee whose claim had been paid 
out of other funds under the mistaken impression that 
the plaintiff (mortgagee) had a been paid out of 
the mortgage funds.— » Md. Ct. App., 
April 12, 1888 ; 13 Atl. Rep. 621. 

139. MORGAGE — Purchase of Property — Extinguish- 
ment. An assignee of a mortgage, covering several 
pieces ot property, who purchases apart of the prop- 
erty otherwise than by foreclosure, extinguishes the 
mortgage pro tanto, though he purchases before he took 
the assignment, but he can enforce the mortgage 
against the rest of the property. — Hall v. Young, 8. C. 8. 
Car., June 26, 1888; 6 8S. E. Rep. 938. 

189. MUNICIPAL CORPORATIONS — Counties—Liabilities 
—Travel. A county organization effected by fraud 
for a fraudulent purpose of issuing bonds, but recog- 
nized by the legislature for judicial purposes before the 
issue of the bonds, becomes a de facto organization and 
therefore valid. — Lewis v. Cormanche County, U. 8. C. C. 
(Kan.), May 31, 1888; 35 Fed. Rep. 343. 

140. MUNICIPAL CORPORATIONS— Negligence.——W here 
it appears in an action against a municipal corporation 
that plaintiff was injured by slipping on ice, formed by 
dripping from an awning over the sidewalk, a nonsuit 
was properly ordered. — Hanson v. Borough of Warren, S. 
C. Penn., May 25, 1888; 14 Atl. Rep. 405. 

141. MUNICIPAL CONTRACTS—Streets—Negligence.. 
A city is liable to a person injured by the negligence ‘n 
improving the streets, when the work is necessarily 
dangerous, or when it is its duty to keep the streets in 
repair, though the work is done by a contractor. — City 
of Burmingham v. McCrary, 8. C. Ala., July 10, 1888; 4 
South. Rep. 630. 

142. NEGLIGENCE. Whether the sounding of a 
whistle by an engineer, which frightened plaintiff's 
horse was an act of negligence, is a question for the jury. 
— Walker v. Boston, etc. |Co.,8. C. N. H., March 16, 1888; 13 
Atl. Rep. 651. 

148. NEGLIGENCE—Contributory Negligence. Cir- 
cumstances stated under which a cripple crossing a 
highway was held to be guilty of contributory negli- 
gence. — Delawre, etc. Co. v. Cadow, 8, C. Penn., May 28, 
1888 ; 14 Atl. Rep. 450. 

144. NEGLIGENCE— Railroads — Burden of Proof. 
In an action against a railroad, under Alabam law, from 
injuries inflicted by a failure to ring the engine bell, the 
burden is on the railroad to prove compliance with 
the law. — Georgia P. R. R. v. Blanton, 8. C. Ala., July 10, 
1888 ; 4 South. Rep. 621. 

145. NEGLIGENCE—Railroad—Custom.——- In an action 
against a railroad for negligently running over and 
killing a person, evidence of a custom to walk on de- 
fendant’s track at the place of the accident is inadmis- 
sible. — Memphis ¢ R. R. v. Womack, §. C. Ala., July 10, 
1888 ; 4 South. Rep. 618. 

146. OFFICER—Vacancy—Statute. Under the stat- 
ute of New Hampshire, town officers hold their offices 
until their successors are appointed and qualified, and 
hence where the town fails to elect an officer there is 
no vacancy that the selection can fill, the old officer 
holding over.—State v. Hadley, 8. C. N. H., March 16, 1888; 
18 Atl. Rep. 643. 

147. PaRTITION— Parties — Heirs. ——— In a bill for an 
accounting and partition of land by an heir of a hus- 
band, claiming under an antenuptial contract against 
































purchasers at a sale by the administrator of the de- 
ceased wife, the devisees of the wife are necessary par- 
ties. — Wilson v. Holt, 8. C. Ala., July, 17, 1888; 4 South. 
Rep. 625. 

148. PARTITION—Release—Notice. Circumstances 
stated under which a party having bought and paid for 
one-third of a tract of land, having made his purchase 
in conjunction with two other parties, was held to be 
entitled in partition to his third of the land as against 
other parties who having notice of his rights accepted 
an incumbrance on more than two-thirds of the land 
from the other two parties.—Central Bank v. Earley, 8. C. 
Penn., May 25, 1888; 14 Atl. Rep. 427. 

149. PARTNERSHIP—Binding Firm — Scope of Business. 
Where A and B associate themselves together in 
the sale of commercial fertilizers on commissions, A’s 
only interest being that he should have fertilizers for 
his own use with a discount from the price of commis- 
sions for selling, they are not partners inter se, and one 
cannot bind the other for fertilizers purchased in the 
firm name.—Alabama F. Co. v. Reynolds, 8. C. Ala., March 
22, 1888 ; 4 South. Rep. 639. 

150. PATENTS—Anticipation—Cultivators. Patent 
No. 242,497, to E. A. Wright for “cultivators”, are valid, 
and are not anticipated by patent to H. W. Dalton in 
1869.—Eagle Manuf’g. Co. v. Bradley, U. 8. C. C. (Ia.), May 
14, 1881 ; 35 Fed. Rep. 295. 

151. PATENTS—Anticipation—Elevator Values, —— The 
patents to Dunlap No. 132,526 and to Vaughn No. 143,266 
for improvements in balanced valves for hydraulic 
crames, do not anticipate the Locke patent No. 173,653. 
— Locke v. Lane G Bodley Co., U.S.C. C. (Ohio), May 29, 
1888 ; 35 Fed. Rep. 289. 


152. PATENTS—Damages for Infringement. Where 
an infringer had bought the patent article in large num- 
bers from complainant, and at same time infringed 
largely, the presumption is that defendant would have 
purchased as much more as he made and used of the 
article.—Cramer v. Bowers, U. 8. C. C. (Del.), May 24, 1888 ; 
35 Fed. Rep. 206. 

153. PATENTS—Infringement—Cultivators. Patent 
No. 242, 497, to E. A. Wright for cultivators, is infringed 
by patents 243,123 to C. A. Hayne and No. 270,629 to B. 
C. Bradley. — Eagle Manuf’g. Co.v. Bradley, U.8.C. C. 
(Ia.), May 14, 1888; 35 Fed. Rep. 295. 


154. PATENT—Infringement—Hat Racks—Anticipation, 
——Letters patent No. 566,559 to Charles H. Keener for 
improvement in hat racks do not anticipate patent 
135,899, to Elisha Foote for grain band, etc. — Foote v. 
Stein, U. 8. C. C. (N. Y.), May 22, 1888; 35 Fed. Rep. 205. 

155. PATENTS—Infringement — Law and Equity. 
After a perpetual] decree for injunction and account, 
and the accounting has commenced and is pending, 
complainant cannot proceed at law for infringements 
committed since the decree.— Morse v. Knapt,U.8. C.(. 
(Conn.), June 9, 1888; 35 Fed. Rep. 218. 

156. PATENTS—Infringement— Leather.——Claim 8 of 
letters patent No. 136,340 to 8. W. Shorey for machines 
for forming staple seams in leather held to be infringed. 
— Thompson v. Am. Bank Note Co., U. 8. C. C. (N. Y.), June 
6, 1888 ; 35 Fed. Rep. 203. 

157. PATENTS — Infringement — Time. Where a 
complainant limits the time of infringement he will 
not be heard beyond it. — Cramer v. Bowers, U.S.C. C. 
(Del.), May 24, 1888; 35 Fed. Rep. 206. 


158. PATENTS—Injunction— Infringement. Injunc- 
tion granted to restrain infring t of rei d letters 
patent No. 5,502 to G. J. Capewell, it having been adju 
dicated to be valid.— Maltby v. Graham, U. 8.C. 0. (N. Y.), 
May 22, 1888; 35 Fed. Rep. 206. 

159, PATENTS—License—Void Transfer. An assign - 
ment of all the property and assets of a partnership Ly 
the survivors thereof does not operate to confer on the 
assignee the license to use a patent previously engagi| 
by such partnership.— Locke v. Lane ¢ Bodley Co., U. 8. 
0.C. (Ohio), May 29, 1888 ; 35 Fed. Rep. 289. 

160. PATENTS—Novelty—Elevators—Hydraulic Valves. 
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Patent No. 173,653, to J. M. Locke for stop-valves 
for hydraulic elevators displays invention, for notwith- 
standing the parts being old the combination is new, 
and produces new and useful results. — Locke v. Lane ¢ 
Bodley Co., U.8.C.C. (Ohio), May 29, 1888; 35 Fed. Rep. 
289. : 
161. PATENTS—Prior Use— Witnesses — Rehearing.— 
It is not a sufficient ground for a rehearing that a com- 
plainant had suppressed testimony in a contemporane- 
ous suit on a patent and dismissed that suit.— New York 
G. S. Co.v. American G. 8. Co., U.8.C. C. (N. Y.), June 
8, 1888; 35 Fed. Rep. 212. 

162. PLEADING—Amendment — Equity. Where it 
does not appear that an amendment to a bill of com- 
plaint was called to the attention of the chancellor, 
complainant cannot assign for error that it was not al- 
lowed.—Beatly v. Brown, 8. C. Ala., June 28, 1888; 4 South. 
Rep. 609. 

163. PLEADING—Fraudulent Conveyance — Demurrer. 
Where the plea in answer to a complaint to set 
aside a deed as fraudulent stated that te land really 
belonged to the wife and had been conveyed to her 
after the rendition of the judgment, and the reply de- 
nied these facts: Held, that a demurrer should not be 
sustained as the pleading presented an issue.— Davis v. 
Oldakers, 8. C. Wash. Ter., July 14, 1888; 19 Pac. R p. 150. 

164. PLEADING — Misjoinder. In an action ona 
promissory note, it is no misjoinder of counts to declare 
in one aguinst the defendant individually and in the 
other aguinst him as trustee to the last clause, being 
only descriptive.— Blackstone, etc. Co. v. Lane, 8. J. C. Me., 
Feb. 1, 1888; 13 Atl. Rep. 683. 

165. PLEADING— Writing — Evidence. In a suit 
brought on a writing signed by defendant, testimony by 
defendant that, when he signed the paper sued on, he 
also signed another paper and delivered the two toa 
third person to be fastened together and delivered to- 
gether, is not admissible, under Alabama law, except 
under a plea denying the legal execution of the paper 
sued on.— Campbell v. Larmore, 8. C. Ala., June 13, 1888; 4 
South. Rep. 593. 

166. PRACTICE—Evidence— Parol Evidence. Cir- 
cumstances stated under which the question being 
whether a deed absolute on its face was a mortgage, 
parol evidence was held inadmissible to show whut the 
ugreement really was. — Mussey v. Betes, 8. C. Vt., June 
20, 1888; 14 Atl. Rep. 457. 

167. PRACTICE—Notice — Continuance, Where a 
cause is continued by a justice to a fixed day which 
falls upon Sunday and the defendant does not appear 
the justice looses jurisdiction, which cannot be regained 
except by a new notice or the appearance of the de- 
fendunt.— Taylor v. Ringer, 8. C. Wash. Ter., Feb. 2, 1888; 
19 Pac. Rep. 147. 

168. PROCESS—Writ of Assistance — Partition. A 
writ of assistance will be issued in partition cases in 
which the decree requires that the party demanding it 
shall be put into possession. — Appeal of Church, 8. C. 
Penn., April 30, 1888; 13 Atl. Rep. 756. 


169. PUBLIC LANDS — Mexican Grants — Patents — 
Boundary. A patent conforming a Mexican grant 
describes land as “beginning on the sea shore at station 
number 13, of the Ballona Ranch,” is to be construed as 
being at that point bounded by the sea, i. e., ordinary 
high water-mark. — Jones v. Martin, U.8.C.C. (Cal.), 
June 11, 1888; 35 Fed. Rep. 348. 

170. RAILROAD COMPANIES.——The exemption ofa right 
of way from taxation does not exempt the superstruct- 
ure, i. ¢., a railway thereon.— Atlantic, etc. Co. Lesulur, 8. 
C. Ariz., Sept. 18, 1888; 19 Pac. Rep. 157. 

171. RELIGIOUS SOCIETIES — Expelled Members. 
Where a minority of a religious society, who have been 
expelled from church membership, attend to worship 
in the church, the church officers may use necessary 
force to prevent it. — Morris v. State, 8. C. Ala., July 9, 
1888 ; 4 South. Rep. 628. 

172, REMOVAL OF CAUSES—Amount—Set-off. Ina 
Suit removed from a State to a federal court, the stat- 



































utes of the State regulating the right of the set-off may 
be effective to determine the value “of the matter in 
dispute.”—New York I. § P. Co. v. Wilburn G. & M. Co., U. 
8. C. C. (Tenn.), April 21, 1888; 35 Fed. Rep.23. .6§ 4B 

173. REMOVAL OF CaUsES—Local Prejudice — Practice. 
The act of Congress of 1887,does not repeal the 
Rev. St. subdivision 3, § 639, concerning the removal 
of causes from a State court on account of prejudice or 
influence. — Fisk v. Henarie, U. 8. C. C. (Oreg.), June 11, 
1888 ; 35 Fed. Rep. 230. 

174. RIPARIAN RIGHTS—Avulsion — Accretion. A 
portion of plaintiff's land on the east bank of the 
Mississippi river was washed away by perceptible 
stages and lodged in the river opposite. The washing 
from Arsenal island filled the intervening space in 
course of time: Held, that plaintiff was entitled to the 
new formation. — Rutz v. Seeger, U. 8. C. C. (Ill.), Feb. 11, 
1888 ; 35 Fed. Rep. 188. ~ I 

175. REPLEVIN—Defendants — Judgment. When 
defendants in replevin claim title, one as assignee and 
the other as purchaser from him, it is error to entera 
money judgment in favor of them jointly. — Redpath v. 
Brown, 8. C. Mich., July 11, 1888; 39 N. W. Rep. 51. 

176. REPLEVIN—Trial—Issues — Sale — Fraud. In 
replevin the issue being whether the sale was made by 
plaintiff on false representations of defendant, it was 
claimed that some of the goods taken were not eovered 
by the plaintiff’s demand: Held, that as to such claim it 
was proper to frame a special issue. — Claflinv. Beaver, 
U. 8. C. C. (Ohio), Jan. 13, 1888; 35 Fed. Rep. 259. 


177. REPLEvIN—Verdict—Justice. A jury in a trial 
justice court in a replevin case found the property for 
the plaintiff upon the payment of $35 to defendant: 
Heid, that the verdict not being in form, the circuit 
court properly sent the case back for a new trial. — Du 
Bosev. Armstrong, 8.C. 8. Car., July 2, 1888;68. E. Rep. 
934. 
178. SALE—Action—Delay. In an action on a sale 
of machinery defendant cannot recoup for damages on 
account of delay in delivery, unless the contract was 
for delivery within a specified time. — Pratt v. Lincoln, 8. 
J.C. Me., Feb. 9, 1888; 13 Atl. Rep. 689. 


179. SALE—Frand—Rescission. Where A being in- 
solvent purchases goods from B, intending to secure C 
by a sale of a large part of his goods, thus breaking up 
his business facilities, which intention he afterwards 
executes, not having notified B of such intention when 
he ordered the goods, B can rescind the sale and re- 
cover the goods from an attaching creditor of A. — 
Wollmer v. Lehman, 8. C. Ala., June 27, 1888; 4 South. 
Rep. 643. 

120. SALE — Possession. Where A bought mules, 
and B became his security on the note upon condition 
that he was to hold the title until the note was paid: 
Heid, that unless B took possession before the levy of 
an execution against A the property was subject to the 
execution. — Shaeffer v. Zech, 8. C. Penn., May 25, 1888; 14 
Atl. Rep. 406. 

181. SHIPPING—Bill of Lading — Change — Parol. 
Parol evidence cannot be used to insert in a bill of 
lading a warranty for the delivery of cargo on a partic- 
ular day.—Petrie v. Heller, U. 8. D. C. (N. Y.), June 1, 1888; 
35 Fed. Rep. 3l(. 

182. SHIPPING—Carriage—Demurrage—Coal. Un- 
der the general charter for a cargo of coal from Sydney 
to New York, chaterers are not allowed to subject the 
ship to delays incident to loading a special kind of se- 
lected coal, and the demurrage is collectable for the 
time thus consumed.—Swan v. Five Hundred Tons of Coal 
U.S. D.C. (N. Y.), May 25, 1888 ; 35 Fed. Rep. 307. 

183. SHIPPING—Charter party—Defects in Vessel. 
Parties chartered a steamboat to carry passengers, and 
afterwards found that through defects in her machinery 
she was unfit for the service: Held, that they were 
authorized to return her, and recover such legal dam- 
ages as could be shown. — McAdams v, Leverich, U.8. D. 
C. (N. Y.), May 23, 1888; 35 Fed. Rep. 305. 

184. SHIPPING—Detention— Damages. —— A consignee 
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of glycerine on board a vessel which was bound for 
New York but had putinto Halifaxin distress, offered 
to pay full freight therefor if the master would unload 
it at Halifax; this was refused and when the consign- 
ment arrived at New York it was found to be damaged: 
Held, that the vessel was liable forthe damage. — The 
Martha, U. 8. D. C. (N. Y.), May 12, 1888; 35 Fed. Rep. 313. 

185. SHIPPING—Detention—Injuries. A canal boat 
unreasonably detained at respondent’s dock waiting to 
be unloaded was sunk by the ice. On hearing it ap- 
peared that the boat was ina poor rotten condition, 
and the rule giving only half damages in such case was 
applied.— Ulrichs v. Phenix H. S. Co.,U.8. D.C. (N. Y.), 
April 30, 1888 ; 35 Fed. Rep. 308. 

186. SHIPPING — Freight — Demurrage — Set- off. 
Demurrage can only be set-off against freight earned, 
when the liability to such special damage is fully un- 
derstood and fairly contemplated by the parties.— Petrie 
v. Heller, U. 8. D. CO. (N. Y.), June 1, 1888; 35 Fed Rep. 310. 

187. TAXATION— Advertising — Costs. Under the 
Georgia constitution, a county is not liable for costs of 
advertising in the sales for lands for State and county 
taxes. — Ward v. Appling County, 8. C. Ga., July 11, 1888; 
68. E. Rep. 914. 

188, TAXATION—Railroads—Lands. Held, that the 
real estate in question was not exempt from taxation 
under the eighteenth section of the charter of the St. 
Paul & Manitoba railway.—St. Paul, etc. R. R.v. City of St. 
Paul, 8. C. Minn., July 3, 1888; 38 N. W. Rep. 925. 

189. TAXATION — Tax-title — Purchaser —Reimburse- 
ment. Where the holder of a tax-title elects to 
stand upon his titie in a suit by the owner against him, 
he cannot claim reimbursement for the taxes and costs 
paid by him. — Perham v. Haverhill, ete. Co.,8.C. N. H., 
March 16, 1888; 14 Atl. Rep. 462. 

190. TRESPASSER—Equity—Jurisdiction— Equity Prac- 
tice—Amendment. Where a party files a bill against 
the defendant for trespassing by cutting his timber and 
the answer states that the trespass was committed by 
mistake, and the defendant files across bill claiming 
compensation by the service rendered in cutting the 
timber and plaintiff dismisses his bill: Held, that de- 
fendant may amend his cross-bill so as to state all the 
facts neceseary to his recovery. — Dawson v. Amey, N. J, 
Ct. Chan., April 30, 1888; 13 Atl. Rep. 667. 

191. TROVER—Fraudulent Purchase — Bona Fide Pur- 
chaser. An innocent purchaser for value from a 
fraudulent vendee can, in trover, by the original owner, 
claim no protection unless he has parted with the pur- 
chase price before notice, and an agreement to pay the 
value of the goods on notes made by his vendor, on 
which he is already an indorser, is not such payment.— 
Hoyt B. M. Co. v. Turner, 8. C. Ala., June 26, 1888; 4South. 
Rep. 658. 

192. TRusTs—Construction—Agency. A sale made 
by a confidential agent, of lands, without disclosing to 
his principal all of the facts touching the land, but 
withheld the same for his own benefit, was rescinded 
and the title held to be in trust for the principal.—Keith 
v. Kellam, U. 8. C. C. (Kan.), June 5, 1888; 35 Fed. Rep. 243. 

193. TrusTsS—Resulting — Evidence. To establish 
a resulting trust in real estate by parol evidence such 
evidence must be clear, strong and unmistakable. — Jn 
re Stanger, U.8.D.C. (Va.), September Term, 1887; 35 
Fed. Rep. 238. 

194. VENDOR AND VENDEE— Action — Rescission. 
Where defendant agreed to sell a tract of land for $1,- 
350 to the plaintiff and to make a deed when the pur- 
chase money should have been paid plaintiff, having 
paid only $811 cannot maintain an action against de- 
fendant for non-compliance with his agreement. —Mc- 
Cullough v. Boyd, 8.C. Penn., May 25, 1888; 14 Atl. Rep. 
438. 
































195. VENDOR AND VENDEE — Executor — Caveat Emp- 
tor. A purchaser at executor’s sale, who refuses to 
accept the property is liable for the loss from a resale, 
though the executor in good faith told him the title was 
good, which proved not to be true. — Welis v. Harper, 8. 
C. Ga., July, 11, 1888; 6 S. E. Rep. 913. 








196. WILL — Construction. Circumstances and 
terms of a will stated under which it was held that the 
testator gave to his wife for life his whole estate with 
rights of exclusive possession. — Lee v. Babcock, N. J. Ct. 
Chan., March 29, 1888; 14 Atl. Rep. 473. 

197. WILL—Construction—Parties. Residuary leg 
atees are necessary parties in actions which involve the 
construction and effect of the clauses of the will under 
which they claim their legacies. They are not neces- 
sary parties in other actions affecting the will.— Reed v. 
Patterson, N. J. Ct. Err. & App., May 238, 1888; 14 Atl. Rep. 
490. 

198. WILL — Construction — Trusts — Termination of 
Trust. Circumstances and terms of a will stated 
under which it was held that the executor had the 
power under the will to terminate a trust by paying 
over the fund to the beneficiary thereof within a year 
after the fund came into his possession.—Hoffmanv. Van 
Syckell’s, etc. Co., N. J. Ct. Chan., June 5, 1888; 14 Atl. Rep. 
476. 

199. WILL—Undue Influence. To establish undue 
influence, it is sufficient to prove antecedent acts show- 
ing the exertion of such influence on the testator. It is 
not necessary to show that the influence was exerted 
when the bill was executed. — Stead: v. Stead » 6. 
C. Penn., May 25, 1888; 14 Atl. Rep. 406. 

200. WITNESS—Deceased Party. When a surviving 
partner sues for a firm debt, the defendant, under Ala- 
bama law, cannot testify to the execution and contents 
of lost receipt given him by the deceased partner. — 
Parker v. Edwards, 8. C. Ala., June 28, 1888; 4 South. Rep. 
612. 


























QuERY No. 11. 

A wife, in Nebraska, obtains a divorce from her 
hushand for cruel treatment, also a decree for ali- 
mony, in which the court deerees to her all the per- 
sonal and real property of the husband. She is the 
second wife of this husband, with one child. This 
husband has minor children by his first wife, living 
and residing with him at the time of the divorce and 
alimony decree. On an action of replevin by the wife 
to obtain possession of the personal property (house- 
hold goods, etc.) of the husband, the husband claims 
as the head of a family his legal exemptions, under 
the State law. Can he maintain and sustain his claim 
successfully? Cite authorities. Tac. 








RECENT PUBLICATIONS. 


INDUSTRIAL LIBERTY. By John M. Bonham. New 
York and London: G. P. Putnam Sons. The 
Knickerbocker Press. 1888. 

This is not a law book in any proper sense of the 
term, and a notice of it in this department is only ad- 
missible by way of courtesy. It is a philosophical 
treatise on what the author denominates ‘industrial 
liberty,” which he defines thus: ‘Industrial liberty 
consists in the freedom, of each individual citizen, 
guarded by such delegated authority, contributed by 
each, as is necessary to preserve this individual free- 
dom equally to each; and this liberty includes the 
freedom of each individual citizen to contract, and the 
sanctity of the contract.” To those who are inter- 
ested in the discussion of philosophical and politico- 
economic subjects, this book will, no doupt, prove a 
welcome acquisition. Itis well written, with abun- 
dance of historical allusions and illustrations, and will 
richly repay perusal by any intelligent and apprecia- 
tive reader. 
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